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COMPREHENSIVE  METHAMPHETAMINE 
CONTROL  ACT  OF  1996 


THURSDAY,  SEPTEMBER  5,  1996 

House  of  Representatives 

Subcommittee  on  Crime, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:37  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Bill  McCollum  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Bill  McCollum,  Howard  Coble,  Fred 
Heineman,  Ed  Bryant  of  Tennessee,  Steve  Chabot,  Bob  Barr, 
Charles  E.  Schumer,  Robert  C.  Scott,  Sheila  Jackson  Lee,  and  Mel- 
vin  L.  Watt. 
Also  present:  Representative  John  Conyers,  Jr. 
Staff  present:  Paul  J.  McNulty,  chief  counsel;  Daniel  J.  Bryant, 
assistant  counsel;  Aerin  D.  Bryant,  research  assistant;  Audray 
Clement,  secretary;  Tom  Diaz,  minority  counsel;  and  Melanie 
Sloan,  minority  counsel. 

OPENmO  STATEMENT  OF  CHAIRMAN  McCOLLUM 

Mr.  McCollum.  The  subcommittee  will  come  to  order  this  morn- 
ing. 

This  morning's  hearing  is  on  H.R.  3852,  the  Comprehensive 
Methamphetamine  Control  Act  of  1996.  The  act  represents  a  major 
bipartisan  effort  to  respond  to  the  national  methamphetamine  cri- 
sis confronting  our  Nation  today. 

Back  in  October  1995,  the  subcommittee  held  a  hearing  on  the 
rapidly  growing  problem  of  methamphetamine.  The  testimony 
given  by  Federal  and  State  law  enforcement  witnesses  painted  a 
grim  picture  of  a  problem  that  is  no  longer  regional,  but  national 
in  scope,  and  devastating  some  communities  much  like  cocaine  did 
in  the  1980's.  Emergency  room  episodes  in  major  metropolitan 
areas  increased  164  percent  from  1992  to  1994.  Meth-related 
deaths  increased  nationally  by  144  percent  from  1991  to  1994. 
Clandestine  meth  labs  have  now  been  reported  in  all  50  States. 

The  witnesses  also  testified  about  the  unique'  problems  associ- 
ated with  meth.  The  profits  involved  in  the  meth  trade  are  enor- 
mous. Meth  causes  longer  highs  than  cocaine,  with  many  users  be- 
coming bingers.  Meth  is  processed  in  clandestine  labs  often  located 
in  remote  areas,  making  them  difficult  to  detect.  Mexican  traffick- 
ers, now  the  major  force  in  the  meth  production  and  trafficking, 
have  established  clandestine  labs  throughout  the  Southwest,  and 
have  saturated  the  Western  U.S.  market  with  high  purity  meth, 
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leading  to  lower  prices.  The  1994  methamphetamine-related  mur- 
der of  DEA  agent  Richard  Foss  is  a  sober  reminder  of  the  violence 
associated  with  meth  trafficking.  In  short,  methamphetamine  rep- 
resents a  dangerous,  time-consuming,  and  expensive  investigative 
challenge  to  law  enforcement. 
[The  bill,  H.R.  3852,  follows:] 


104TII  CONGRESS 
2d  Session 


H.  R.  3852 


To  prevent  the  illeg-al  niatuita(*tuiin<r  and  use  of  metliaiiiplietamiiu' 


IN  THE  HOUSE  OF  REPRESENTATR^S 

July  18,  199(5 

Mr.  Heinema.n  introduced  the  followirifr  bill;  wliioh  was  ivlerred  to  the  (\)ni- 
niittee  on  the  Judiciaiy,  and  in  addition  to  the  Coniniittee  on  Conuneree, 
for  a  periofl  to  be  subsequently  determined  by  the  Speaker,  in  eaeh  ease 
for  consideration  of  such  provisions  as  fail  within  the  jurisdiction  of  the 
committee  concerned 


A  BILL 

To  prevent  the  ille}r«il  niaimfaetunng-  and  nse  of 
niethaniphetaniine. 

1  Be  if  enacted  hif  the  Senate  and  llanse  of  Represtnfa- 

2  tires  of  the  I'nifed  States  of  America  in  (\ni</ress  assend>led, 

3  SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  (a)   Shout  Titlk. — This  Act    may  he  cited  as  the 

5  "Comprehensive  Methamphetamine  Control  Act  of  1  *){)(>". 

6  (I))  T.M'.lJO  OF  Co\Ti:\'rs. — The  table  of  contents  for 

7  this  Act  is  as  follows: 

Src,    I     Slimi  liilc  anil  Ijililc  lit' coiili'iilN, 
Sec    If     l''iiiiliii;rN 

titm:  I— imi'(»|{t.\ti().\  oi"  .mktiiami'iikta.miM';  .\m> 
I'UKci  ij.soh-  (•iii:mi(ai,.s 


Sec.  101.  Support  for  international  efforts  to  control  drugs. 
Sec.   102.  Penalties   for   nmnufaeture   of  listed   chemicals  outside   the    Uiiitwl 
States  with  intent  to  import  them  into  tlie  United  States. 

TITLE  II— PROVISIONS  TO  CONTROL  THE  MANUFACTURE  OF 
METHAMPHETAiMINE 

Sec.  201.  Seizure  and  forfeiture  of  regulated  chemicals. 

Sec.  202.  Study  and  report  on  measures  to  prevent  sales  of  agj'nts  used  in 

methamphetamine  production. 
Sec.  203.  Increased  penalties  for  manufacture  and  possession  of  equipment 

used  to  make  conti-olled  substances. 
Sec.  204.  Addition  of  iodine  and  hydrochloric  gas  to  list  II. 
Sec.  205.  Civil  penalties  for  firms  that  supply  precursor  chemicals. 
Sec.  206.  Iryunctive  relief. 

Sec.  207.  Restitution  for  cleanup  of  clandestine  laboratory'  sites. 
Sec.  208.  Record  retention. 
Sec.  209.  Technical  amendments. 

TITLE  III— INCREASED  PENALTIES  FOR  TRAFFICiaNG  AND 
MANUFACTURE  OF  METHAMPHETAMINE  AND  PRECURSORS 

Sec.  301.  Trafficking  in  methamphetamine  penalty  increases. 
Sec.  302.  Penalty  increases  for  trafTicking  in  listed  chemicals. 
Sec.  303.  Enhanced  penalty  for  dangerous  handling  of  controlled  substances: 
amendment  of  sentencing  guidelines. 

TITLE  rV— LEGAL  AUNUFACTURE,  DISTRIBUTION,  AND  S.VIiE  OF 
PRECURSOR  CHEMICALS 

Sec.  401.  Diversion  of  certain  precursor  chemicals. 
Sec.  402.  Mail  order  restrictions. 

TITLE  V— EDUCATION  AND  RESEARCH 

Sec.  501.  Interagencj'  methamphetamine  task  force. 

Sec.  502.  Public  health  monitoring. 

Sec.  503.  Public-private  education  program. 

Sec.  504.  Suspicious  oixlers  task  force. 

1  SEC.  2.  FINDINGS. 

2  The  Conprress  finds  the  followinj?: 

3  ( 1 )  Motlianiphotainino  is  a  ven'  daiifjorous  and 

4  harnifid  dnij;.  It  is  liiffhly  addictive  and  is  associatiul 

5  witli  permanent  braiii  danwijje  in  lonjT^-tt'nn  nsers. 

6  (2)    The    ab>ise   of   niethamphetannne    lias    in- 

7  creased  (h'amatieallv  since  1990.  This  increased  tise 
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1  has  led  to  devastating:  effects  on  individuals  and  the 

2  community,  Including — 

3  (A)  a  dramatic  increase  in  deaths  assoei- 

4  ated  with  methamphetaniine  ingestion; 

5  (B)  an  increase  in  the  number  of  \ioloiit 

6  crimes  associated  with  methamphetaniine  inges- 

7  tion;  and 

8  (C)  an  increase  in  criminal  acti\ity  associ- 

9  ated    with    the    illegal    importation    of    meth- 

10  amphetamine  and  precursor  compounds  to  sup- 

11  port  the  growing  appetite  for  this  drug  in  the 

12  United  States. 

13  (3)  Illegal  methamphetamine  manufacture  and 

14  abuse   presents   an   imminent   public    health   threat 

15  that  warrants  aggressive  law  enforcement  action,  in- 

16  creased   research   on   methamphetamine   and   other 

17  substance   abuse,    increased   coordinated   efforts   to 

18  prevent    methamphetamine    abuse,    and    iticreased 

19  monitoring  of  the  public  health  threat  methamphet- 

20  amine  presents  to  the  connnunities  of  the  United 

21  States. 
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1  TITLE  I— IMPORTATION        OF 

2  METHAMPHETAMINE  AND 

3  PRECURSOR  CHEMICALS 

4  SEC.  101.  SUPPORT  FOR  INTERNATIONAL  EFFORTS  TO  CON- 

5  TROL  DRUGS. 

6  The  Attorney  General,  in  consultation  ^ith  the  Soc- 

7  retaiy  of  State,  shall  coordinate  international  dnijr  on- 

8  forcement  efforts  to  decrease  the   movement   of  meth- 

9  amphetamine  and  methamphetamine  precursors  into  the 

10  United  States. 

11  SEC.    102.    PENALTIES    FOR    MANUFACTURE    OF    LISTED 

12  CHEMICALS   OUTSIDE   THE   UNITED   STATES 

13  WITH  INTENT  TO  IMPORT  THEM  INTO  THE 

1 4  UNITED  STATES. 

15  (a)  Unlawful  Importation. — Section  1009(a)  of 

16  the  Controlled  Substances  Import  and  Ex])ort  Act   (21 

17  U.S.C.  959(a))  is  amended— 

18  (1)  in  the  matter  before  parafrraph  (1),  by  in- 

19  sertinjr  "or  listed  chemical"  after  "schedule  1  or  11"; 

20  and 

21  (2)  in  |)ara^raphs  (1)  and  (2),  by  insertinjr  "or 

22  chemical"  after  "substance". 

23  (b)  Unla\vki;l  MANiFACTniiK  or  Distkiuhtion. — 

24  Pnra«rraphs  (1)  and  (2)  of  section   1009(1))  of  the  Con- 

25  trolled   Siibstanccs   Import  and   Kxport  Act  (21    II.S.CI. 

•HR  3862  IH 


5 

1  959(b))  are  amended  by  inserting  "or  listed  ehomioal" 

2  after  "controlled  substance". 

3  (c)  Penalties. — Section  1010(d)  of  the  Controlled 

4  Substances  Import  and  Export  Act  (21  U.S.C.  9()0(d))  is 

5  amended — 

6  (1)  in  paragraph  (5),  by  striking  "or"  at  the 

7  end; 

8  (2)  in  paragraph  (6),  by  striking  the  comma  at 

9  the  end  and  inserting  ";  or";  and 

10  (3)  by  adding  at  the  end  the  following: 

11  "(7)  manufactures,  possesses  with  intent  to  dis- 

12  tribute,  or  distributes  a  listed  chemical  in  violation 

13  of  section  959  of  this  title.". 

14  TITLE   II— PROVISIONS  TO   CON- 

15  TROL  THE  MANUFACTURE  OF 

16  METHAMPHETAMINE 

17  SEC.    201.    SEIZURE    AND    FORFEITURE    OF    REGULATED 

18  CHEMICALS. 

19  (a)  Penalties  for  Simple  Possession. — Section 

20  404  of  the  Controlled  Substiuices  Act  (21  V.^.C.  H44)  is 

21  amended — 

22  (1)  in  subsection  (a) — 

23  (A)  by  adding  after  the  first  sentence  the 

24  following:  "It  shall  be  unlawful  for  any  person 

25  knowingly  or  intentionally  to  possess  any  list  I 
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1  chemica}  obtained  pursuant  to  or  under  author- 

2  ity  of  a  registration  issued  to  that  person  under 

3  section  303  of  this  title  or  section  lOOS  of  title 

4  III  if  that  registration  has  been  revoked  or  sus- 

5  pended,  if  that  registration  has  expired,  or  if 

6  the  registrant  has  ceased  to  do  business  in  the 

7  manner  contemplated  by  his  registration.";  and 

8  (B)  by  striking  "drug  or  narcotic"  and  in- 

9  serting  "drug,  narcotic,  or  chemical"  each  place 

10  it  appears;  and 

11  (2)  in  subsection  (c),  by  striking  "drug  or  nar- 

12  cotic"  and  inserting  "drug,  narcotic,  or  chemical". 

13  (b)  Forfeitures. — Section  511(a)  of  the  Controlled 

14  Substances  Act  (21  U.S.C.  881(a))  is  amended— 

15  (1)  in  paragraphs  (2)  and  (6),  by  inserting  "or 

16  listed  chemical"  after  "controlled  substance"  each 

17  place  it  appears;  and 

18  (2)  in  paragi-apli  (9),  by^- 

19  (A)  inserting  "dispensed,  acijuired,"  after 

20  "distributed,"  both  phiees  it  appeal's;  and 

21  (B)  striking  "a  felony  provision  of". 

22  ((•)  SKizr UK.— Section  ()()7  of  the  Tariff  Act  of  1930 

23  (1 9  1 1  .S.C.  1  ()()7 )  is  amended— 

24  (1)  in  subseeti(m  (a)(3),  by  inserting  "or  list-e<l 

25  chemical"  after  "eontrolleil  .substan(*(^";  and 
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1  (2)  by  amending  subsection  (b)  to  road  as  fol- 

2  lows: 

3  "(b)  As  used  in  this  section,  the  terms  'controlled 

4  substance'  and  'listed  chemical'  have  the  moaninjr  {riven 

5  such  terms  in  section  102  of  the  Controlled  Substances 

6  Act  (21  U.S.C.  802).". 

7  SEC.  202.  STUDY  AND  REPORT  ON  MEASURES  TO  PREVENT 

8  SALES  OF  AGENTS  USED  IN  METHAMPHET- 

9  AMINE  PRODUCTION. 

10  (a)   Study. — The  Attorney  General  of  the  United 

1 1  States  shall  conduct  a  study  on  possible  measures  to  effec- 

12  tively  prevent  the  diversion  of  red  phosphorous,  iodine,  hy- 

13  drochloric  gas,  and  other  agents  for  use  in  the  production 

14  of  methamphetamine.  Nothing  in  this  section  shall  pre- 

15  elude  the  Attorney  General  from  taking  any  action  the  At- 

16  torney  General  already  is  authorized  to  ttike  with  regard 

17  to  the  regulation  of  listed  chemicals  under  current  law. 

18  (b)  Report.— Not  later  than  Januaiy  1,  t})f)S,  the 

19  AttoiMiey  (Jeneral  shall  submit  a  report  to  the  (^ongi-ess 

20  of  its  fmdings  |)ursuant  to  the  study  conducte<l  under  sub- 

21  section  (a)  on  the  need  foi*  and  advisability  of  preventive 

22  mea.sures. 

23  (e)   ()()Nsii)i<:iL\TI()Ns. — In  developing  rec<munenda- 

24  tioiis  under  subsection  (b),  the  Attorney  (ieneral  shall  con- 

25  sider — 
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1  (1)  the  use  of  red  phosphorous,  iodine,  hych-o- 

2  chloric  gas,  and  other  agents  in  the  illegal  nianutae- 

3  ture  of  methamphetaniine; 

4  (2)  the  use  of  red  phosphorous,  iodine,  hydro- 

5  chloric  gas,  and  other  agents  for  legitimate,  legjil 

6  purposes,  and  the  impact  any  regulations  may  have 

7  on  these  legitimate  purposes;  and 

8  (3)  comments  and  recommendations  fi-om  law 

9  enforcement,  manufacturers  of  such  chemicals,  and 

10  the  consumers  of  such  chemicals  for  legitimate,  legal 

1 1  purposes. 

12  SEC.  203.  INCREASED  PENALTIES  FOR  MANUFACTURE  AND 

13  POSSESSION  OF  EQUIPMENT  USED  TO  MAKE 

14  CONTROLLED  SUBSTANCES. 

15  (a)  In  Generai..— Section  403(d)  of  the  ('ontrolled 

16  Substances  Act  (21  U.S.C.  843(d))  is  amended— 

17  (1)  by  striking  "(d)  Any  person"  and  inserting 

18  "(d)(1)  Except  as  provided  in  paragi-aph   (2),  any 

19  person";  and 

20  (2)  by  adding  at  the  end  the  following: 

21  "(2)  Any  person  who,  with  the  intent  to  nunmfacliire 

22  or  facilitate  to  manufacture  metliam|)lieiamine,  violates 

23  paragi-apli  ((>)  or  (7)  of  subsection  (a),  shallbc  sentenced 

24  to  a  term  of  imprisonmcMit  of  not  niore  than   10  yeai-s, 

25  a  fine  of  not  more  than  $30,000,  or  both;  except  thai  if 
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1  any  person  commits  such  a  violation  after  ono  of  more 

2  prior  convictions  of  that  person — 

3  "(A)  for  a  violation  of  para<n'aph  {())  or  (7)  of 

4  subsection  (a); 

5  "(B)  for  a  felony  under  any  other  pro^^sion  of 

6  this  subchapter  or  subchapter  II  of  this  chapter;  or 

7  "(C)  under  any  other  law  of  the  United  States 

8  or  any  State  relating  to  controlled  substances  or  list- 

9  ed  chemicals, 

10  has  become  final,  such  person  shall  be  sentenced  to  a  term 

11  of  imprisonment  of  not  more  than  20  years,  a  fine  of  not 

12  more  than  $60,000,  or  both.". 

13  (b)  Sentencing  Commission. — The  United  States 

14  Sentencing  Commission  shall  amend  the  sentencing  guide- 

15  lines  to  ensure  that  the  manufacture  of  methamphoUunine 

16  in  violation  of  section  403(d)(2)  of  the  Controlled  Snb- 

17  stances  Act,  as  added  by  subsection  (a),  is  treated  as  a 

1 8  significant  violation. 

19  SEC.  204.  ADDITION  OF  IODINE  AND  HYDROCHLORIC  GAS 

20  TO  LIST  II. 

21  (a)  In  Gkneiui..— Section  102(35)  of  the  (^)ntrolled 

22  Substances  Act  (21  U.S.C.  802(35))  is  amended  by  adding 

23  the  end  the  following: 

24  "(1)  Iodine. 

25  "(.J)  Hydrochloric  gas.". 
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1  (b)  Importation  Requirements. — (1)  Iodine  shall 

2  not  be  subject  to  the  requirements  for  listed  chemicals  pro- 

3  ^^ded  in  section  1018  of  the  Controlled  Substances  Import 

4  and  Export  Act  (21  U.S.C.  971). 

5  (2)  Effect  of  Exception. — The  exception  made  by 

6  paragraph  (1)  shall  not  hmit  the  authority  of  the  Attorney 

7  General  to  impose  the  requirements  for  listed  chemicals 

8  pro\ided  in  section  1018  of  the  Controlled  Substances  Im- 

9  port  and  Export  Act  (21  U.S.C.  971). 

10  SEC.  205.  CIVIL  PENALTIES  FOR  FIRMS  THAT  SUPPLY  PRE- 

1 1  CURSOR  CHEMICALS. 

12  (a)   Offenses. — Section   402(a)   of  the  Controlled 

13  Substances  Act  (21  U.S.C.  842(a))  is  amended— 

14  (1)  in  paragraph  (9),  by  striking  "or"  after  the 

15  semicolon; 

16  (2)  in  paragraph   (10),  by  striking  the  period 

17  and  inserting  ";  or";  and 

18  (3)  by  adding  at  the  end  the  following: 

19  "(11)  to  distribute  a  laboratory  supj)ly  to  a  pei-- 

20  son  who  uses,  oi-  attem})ts  to  use,  that  hiboi-atory 

21  supj)ly  to  manufacture  a  controlled  sub.stance  oi-  a 

22  listed  chemical,  in  \'iolation  of  this  title  or  title  III, 

23  with  reckless  disiegai'd  foi'  the  illegal  uses  to  which 

24  such  a  lal)()rat()iT  supply  will  be  put. 
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1  As  used  in  paragraph  (11),  the  term  'laboratoiy  supply' 

2  means  a  listed  cliemical  or  any  chemical,  substance,  oi- 

3  item,  on  a  special  surveillance  list  published  by  the  Attor- 

4  ney  General,  which  contains  chemicals,  products,  niatc- 

5  rials,  or  equipment  used  in  the  manufacture  of  contiollcd 

6  substances  and  listed  chemicals.  For  purposes  of  par;i- 

7  graph  (11),  there  is  a  rebuttable  presumption  of  reckless 

8  disregard  at  trial  if  a  finn  distributes  or  contiiuios  to  dis- 

9  tribute  a  laboratory  supply  to  a  customer  where  the  Attor- 

10  ney  General  has  previously  notified,  at  least  two  weeks  be- 

1 1  fore  the  transaction(s),  the  firm  that  a  laboratoiy  supply 

12  sold  by  the  firm,  or  any  other  person  or  tirm,  has  been 

13  used  by  that  customer,  oi*  distributed  further  by  that  cus- 

14  tomer,   for   the   unlawful   production   of  controUed    sub- 

15  stances  or  listed  chemicals." 

16  (b)  CmL  Pknalty.— Section  402(e)(2)  of  the  (^oii- 

17  trolled  Substances  Act  (21  U.S.C.  S42(c)(2))  is  anieiuUMl 

18  by  adding  at  the  end  the  following: 

19  "(C)  In  addition  to  the  penalties  set  forth  elsc- 

20  wlu^re  in  this  title  or  titU'  111,  any  business  that  vio- 

21  lates  paragraph  (11)  of  subsection  (a)  shall,  with  i-e- 

22  spect  to  the  first  sucii  violation,  be  subject  to  a  civil 

23  perujty  of  not  more  than  $2r)(),()()(),  but  shall  not  be 

24  subject  to  criminal  penalties  under  this  section,  and 

25  shall,   for  any  sjiccccding  violation,  be  subject   to  a 
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1  civil  fine  of  not  more  than  $250,000  or  double  the 

2  last  previously  imposed  penalty,  whichever  is  j^-eat- 

3  er.". 

4  SEC.  206.  INJUNCTIVE  RELIEF. 

5  (a)  Ten-Year  Injunction  JVIajor  Offensks. — 

6  Section   401(f)    of  the   Controlled    Substances   Act    (21 

7  U.S.C.  841(f))  is  amended  by— 

8  (1)  inserting  "manufacture,  exportation,"  after 

9  "distribution,";  and 

10  (2)  striking  "regulated". 

11  (b).  Ten- Year  Injunction  Other  Offenses. — 

12  Section  403  of  the  Controlled  Substances  Act  (21  U.S.C. 

13  843)  is  amended — 

14  (1)  in  subsection  (e),  by — - 

15  (A)  inserting  "manufacture,  exportation," 

16  after  "distribution,";  and 

17  (B)  striking  "regulated";  and 

18  (2)  by  adding  at  the  end  the  following: 

19  "(f)  Injunctions. — (1)  In  addition  to  any  penalty 

20  provided  in  this  section,  the  Attorney  (leneral  is  author- 

21  i/.ed  to  eonunence  a  eivil  action  for  appropriate  declai'atory 

22  or  injunctive  relief  relating  to  violations  of  this  section  or 

23  section  402. 

24  "(2)    Any    action    under    this    subsection    may    be 

25  brought  \\)  the  district  court  of  the  United  States  for  tlic 
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1  district  in  which  the  defendant  is  located  or  resides  or  is 

2  doing  business. 

3  "(3)  Any  order  or  judgment  issued  by  the  court  pur- 

4  suant  to  this  subsection  shall  be  tailored  to  restrain  Niola- 

5  tions  of  this  section  or  section  402. 

6  "(4)  The  court  shall  proceed  as  soon  as  practicable 

7  to  the  hearing  and  determination  of  such  an  action.  An 

8  action  under  this  subsection  is  governed  by  the  Federal 

9  Rules  of  Civil  Procedure  except  that,  if  an  indictment  has 

10  been  returned  against  the  respondent,  discoveiy  is  gov- 

1 1  emed  by  the  Federal  Rules  of  Criminal  Procedure.". 

12  SEC.  207.  RESTITUTION  FOR  CLEANUP  OF  CLANDESTINE 

13  LABORATORY  SITES. 

14  Section  413  of  the  Controlled  Substances  Act  (21 

15  U.S.C.  853)  is  amended  by  adding  at  the  end  the  follow- 

16  ing: 

17  "(q)  The  court,  when  sentencing  a  defendant  eon- 

18  victed  of  an  offense  under  this  title  or  title  III  involving 

19  the  manufacture  of  niethamj)hetamine,  may — 

20  "(1)   order  restitution  as  provided   in   sections 

21  3()12  and  3(i()4  of  title  IS,  United  States  (\)(le; 

22  "(2)  order  the  defendant  to  reimburse  the  Unit- 

23  ed  States  foi-  the  costs  incurred  by  the  United  States 

24  for  the  cleanup  associated  with  the  manufacture  of 

25  nietliani[)lietamine  by  the  defendant;  and 
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1  "(3)  order  restitution  to  any  person  injured  as 

2  a  result  of  the  offense  as  pro\ided  in  section  IU)(>3 

3  of  title  18,  United  States  Code.". 

4  SEC.  208.  RECORD  RETENTION. 

5  Section  310(a)(1)  of  the  Controlled  Substances  Act 

6  (21  U.S.C.  830(a)(1))  is  amended  by  striking-  the  dash 

7  after  "transaction"  and  subparagraphs  (A)  and  (B)  and 

8  inserting  "for  two  years  after  the  date  of  the  trans- 

9  action.". 

10  SEC.  209.  TECHNICAL  AMENDMENTS. 

11  Section  102  of  the  Controlled  Substances  Act  (21 

12  U.S.C.  802)  is  amended— 

13  (1)  in  paragraph  (34),  by  amending:  subpara- 

14  graphs  (P),  (S),  and  (U)  to  read  as  follows: 

15  "(P)  Iso  safrole. 

16  "(S)  N-Methylephedrine. 

17  "(U)  Ilydriodic  acid.";  and 

18  (2)   in  paragraph   (35),  by  amending  subpara- 

19  graph  (0)  to  read  as  follows: 

20  "((})    2-l^utanonc    (or    Methyl    Ethyl    Ke- 

21  tone).". 
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1  TITLE  III— INCREASED       PEN- 

2  ALTEES      FOR      TRAFFICKING 

3  AND  MANUFACTURE         OF 

4  METHAMPHETAMINE  AND 

5  PRECURSORS 

6  SEC.  301.  TRAFFICK^G  IN  METHAMPHETAMINE  PENALTY 

7  INCREASES. 

8  (a)  Controlled  Substances  Act. — 

9  (1)  Large               amounts. — Section 

10  401(b)(l)(A)(viii)  of  the  Controlled  Substances  Act 

11  (21  U.S.C.  841(b)(l)(A)(viii))  is  amended  by— 

12  (A)  striking  "100  grams  or  more  of  meth- 

13  amphetamine,"    and    inserting    "50    gi'ams    or 

14  more  of  methamphetamine,";  and 

15  (B)  striking  "1  kilogram  or  more  of  a  mix- 

16  ture    or     substance    containing    a     detectable 

17  amount    of   methamphetamine"    and    inserting 

18  "500  grams  or  more  of  a  mixture  oi*  substance 

19  containing  a  detectable  amount  of  methamphet- 

20  fimine". 

21  (2)  Smallkk              amounts. — Section 

22  401(b)(l)(H)(\iii)  of  the  (^)ntrolled  Substances  Act 

23  (21  U.S.C.  841(b)(l)(B)(\nii))  is  amended  by— 
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1  (A)  striking  "10  grams  or  more  of  nioth- 

2  amphetamine,"  and  inserting  "5  gi-ams  or  more 

3  of  methamphetamine,";  and 

4  (B)  striking  "100  grams  or  more  of  a  mix- 

5  ture    or    substance    containing    a     detectable 

6  amount    of   methamphetamine"    and    inserting 

7  "50  grams  or  more  of  a  mixture  or  substance 

8  containing  a  detectable  amount  of  methamphet- 

9  amine". 

10  (b)  Import  and  Export  Act. — 

11  (1)  Large  amounts.— Section  1010(b)(l)(II) 

12  of  the  Controlled  Substances  Import  and  Export  Act 

13  (21  U.S.C.  960(b)(1)(H))  is  amended  by— 

14  (A)  striking  "100  grams  or  more  of  meth- 

15  amphetamine,"    and    inserting    "50    grains    or 

16  more  of  methamphetamine,";  and 

17  (B)  striking  "1  kilogram  or  more  of  a  niLx- 

18  ture    or    substance    containing    a    detectal)le 

19  amount    of   methamphetamine"    and    inserting 

20  "500  grams  oi-  moiv  of  a  mixture  or  substance 

21  containing  a  detectable  amount  of  methainplu^t- 

22  amine". 

23  (2)  Smaller             amounts. — Section 

24  10]0(b)(2)(II)  of  the  (Controlled  Substances  Import 
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1  and  Export  Act  (21  U.S.C.  960(b)(2)(H))  is  amend- 

2  ed  by — 

3  (A)  striking  "10  grams  or  more  of  meth- 

4  amphetamine,"  and  inserting  "5  grams  or  more 

5  of  methamphetamine,";  and 

6  (B)  striking  "100  grams  or  more  of  a  mix- 

7  ture  or  substance  containing  a  detectable 
8-  amount  of  methamphetamine"  and  inserting 
9  "50  grams  or  more  of  a  mixture  or  substance 

10  containing  a  detectable  amount  of  methamphet- 

11  amine". 

12  SEC.  302.  PENALTY  INCREASES  FOR  TRAFFICKING  IN  UST- 

13  ED  CHEMICALS. 

14  (a)     Controlled     Substances     Act. — Section 

15  401(d)   of  the   Controlled   Substances  Act   (21    U.S.C. 

16  841(d))  is  amended  by  striking  the  period  and  inserting 

17  the  following:  "or,  with  respect  to  a  violation  of  paragraph 

18  (1)  or  (2)  of  this  subsection  involving  a  list  1  chemical, 

19  if  the  government  proves  the  quantity  of  controlled  sub- 

20  stance  that  could  reasonably  have  been  manufactured  in 

21  a  clandestine  setting  using  the  quantity  of  list  I  chemicals 

22  possessed  or  distributed,  the  penalty  corresponding  to  the 

23  quantity  of  controlled  substance  that  could  have  l)een  pro- 

24  duced  under  subsection  (b).". 
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1  (b)  Controlled  Substance  Import  and  Expoirr 

2  Act. — Section  1010(d)  of  the  Controlled  Substance  Iin- 

3  port  and  Export  Act  (21  U.S.C.  960(d))  is  amended  by 

4  striking  the  period  and  inserting:  the  follo\vin<»:  ".  or.  \vitli 

5  respect  to  an  importation  violation  of  parajn'aph  (1)  or 

6  (3)  of  this  subsection  involving  a  list  I  ehemieal,  if  tiie 

7  government  proves  the  quantity  of  controlled  substance 

8  that  could  reasonably  have  been  manufactured  in  a  elan- 

9  destine  setting  using  the  quantity  of  list  1  chemicals  im- 

10  ported,  the  penalty  corresponding  to  the  quantity  of  con- 

1 1  trolled  substance  that  could  have  been  produced  under 

12  title  II.". 

13  (c)  Determination  of  Quantity. — 

14  (1)  In  general. — For  the  purposes  of  this  sec- 

15  tion  and  the  amendments  made  by  this  section,  the 

16  quantity  of  controlled  substance  that  could  reason- 

17  ably   have   been    provided    shall    be   determined    by 

18  using  a  tabic  of  manufacturing  conversion  ratios  for 

19  list  I  chemicals. 

20  (2)  Tahle.— The  table  shall  Ik — 

21  (1)  established  by  the  United  States  Seii- 

22  fencing  (yommission  based  on  scientific,  law  en- 

23  forccmcnt,  and  other  data  the  Sentencing  ('oni- 

24  mission  deems  appropriate;  and 

25  (2)  dispositive  of  this  issue. 
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1  SEC.    303.    ENHANCED    PENALTY    FOR    DANGEROUS    HAN- 

2  DLING       OF       CONTROLLED       SUBSTANCES: 

3  AMENDMENT  OF  SENTENCING  GUIDELINES. 

4  (a)  In  General. — Pursuant  to  its  autliority  uiulor 

5  section  994  of  title  28,  United  States  Code,  the  Unitod 

6  States  Sentencing  Commission  sliall  determine  whetliei- 

7  the  Sentencing  Guidelines  adequately  punish  the  offenses 

8  described  in  subsection  (b)  and,  if  not,  promulgate  giiide- 

9  lines  or  amend  existing  guidelines  to  pro^^de  an  appro- 

10  priate  enhancement  of  the  punishment  foi-  a  defendant 

1 1  competed  of  such  an  offense. 

12  (b)  Offense. — The  offense  referred  to  in  subsection 

13  (a)  is  a  ^iolation  of  section  401(d),  401(g)(1),  403(a)(()), 

14  or  403(a)(7)  of  The  Controlled  Substances  Act  (21  U.S.C. 

15  841(d),  841(g)(1),  843(a)(6),  and  843(a)(7)),  in  cases  hi 

16  which  in  the  commission  of  the  offense  the  defendant  vio- 

17  lated— 

18  (1)  subsection  (d)  or  (e)  of  section  3008  of  the 

19  Solid  Waste  Disposal  Act  (lelating  to  handling  ha/- 

20  ardous  waste  in  a  manner  inconsistent  with  Federal 

21  or  applicable  State  law); 

22  (2)  section  10;Ub)  of  the  (■omprehensive  Knvi- 

23  ronmental    Response,    Conipensation    and    Liability 

24  Act  (relating  to  failure  to  notify  as  to  the  release  of 

25  a  reportiible  <|uantity  of  a  hazardous  substaiH'c  into 

26  the  ciivironnient); 
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1  (3)      section      301(a),      307(d),      309(c)(2). 

2  309(c)(3),  311(b)(3),  or  311(b)(5)  of  the  Federal 

3  Water  Pollution  Control  Act  (relating;  to  the  unlaw- 

4  ful  discharge  of  pollutants  or  hazardous  substances, 

5  the    operation    of    a     source    in    \iolation     of    a 

6  pretreatment  standard,  and  the  failure  to  notify  as 

7  to  the  release  of  a  reportable  quantity  of  a  hazard- 

8  ous  substance  into  the  water);  or 

9  (4)  section  5124  of  title  49,  United  States  Code 

10  (relating  to  violations  of  laws  and  regulations  en- 

1 1  forced  by  the  Department  of  Transportation  with  re- 

12  spect  to  the  transportation  of  hazardous  material). 

13  TITLE       IV— LEGAL  MANUFAC- 

14  TURE,      DISTRIBUTION,     AND 

15  SALE  OF  PRECURSOR  CHEMI- 

16  CALS 

17  SEC.  401.    DIVERSION    OF    CERTAIN    PRECURSOR   CHEMI- 

18  CALS. 

19  (a)  In  Gkn'ER.vl.— Section  102(39)  of  the  Controlled 

20  Substances  Act  (21  U.S.C.  802(39))  is  amended— 

21  (1)  in  subparagraph  (A)(iv)(I)(aa),  by  striking 

22  "as"     through     the     semicolon     and     inserting     ", 

23  pseudoephedrine  or  its  salts,  optical  isomers,  oi-  salts 

24  of  o|)tical    isomers,   or   phenylpropanolamine   or   its 

25  salts,  optical  isomers,  or  salts  of  optical  isomers  lui- 
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1  less  otherwise  provided  by  rep:nlation  of  the  Attorney 

2  General  itisued  pursuant  to  seetion  204(e)  of  this 

3  title;";  and 

4  (2)  in  subpara^aph  (A)(iv)(Il),  by  insertinjr  ", 

5  pseudoephedrine,        phenylpropanolamine, "        nftor 

6  "ephedrine". 

7  (b)  Legitimate  Retailers. — Section   102  of  tiio 

8  Controlled  Substances  Act  (21  U.S.C.  802)  is  amended— 

9  (1)  in  paragraph  (39)(A)(iv)(I)(aa),  by  addinjr 

10  before  the  semicolon  the  following::   ",  except  that 

11  any         sale         of        ordinary         over-the-counter 

12  pseudoephedrine    or   phenylpropanolamine    products 

13  by  retail  distributors  shall  not  be  a  regrulated  trans- 

14  action  (except  as  provided  in  section  401(d)  of  the 

15  Comprehensive    Methamphetamine    Control    Act    of 

16  1996)"; 

17  (2)  in  paragrraph  (39)(A)(iv)(II),  by  addinjr  be- 

18  fore  the  semicolon  the  following;:  ",  except  that  any 

19  sale    of    products    containing;    pseudoephedrine    or 

20  phenylpi'opanolamine,  other  than  oj-dinary  over-the- 

21  counter    pseudoephedrine    or    phenylpiopanolamine 

22  pro(lu(?ts,  by  retail  disti'ibutors  shall  not  be  a  regfii- 

23  lated  transaction  if  the  (li..tributor's  sales  are  limited 

24  to  less  than  the  threshold  i|uantity  of  24  g;rams  of 
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1  pseudocphedrine  or  24  grams  of  phciiylpropanola- 

2  mine  in  eacli  single  transaction"; 

3  (3)  by  redesignating  paragi-aph  (43)  relating  to 

4  felony  drug  abuse  as  paragraph  (44);  and 

5  (4)  by  adding  at  the  end  the  folloAving: 

6  "(45)     The    term     'ordinary'    over-tlie-eoiuiter 

7  pseudoephedrine    or    phenylpropanolamine    product' 

8  means  any  product  containing  pseudoephedrine  or 

9  phenylpropanolamine  that  is — 

10  "(A)  regulated  pursuant  to  this  title;  and 

11  "(B)(i)  except  for  liquids,  sold  in  package 

12  sizes     of     not     more     than     3.0     gi-ams     of 

13  pseudoephedrine  base  or  3.0  gi-ams  of  phenyl- 

14  propanolamine  base,  and  that  is  packaged   in 

15  blister  packs,  each  blister  containing  not  nioro 

16  than  two  dosage  \inits,  oi-  where  the  use  of  blis- 

17  ter    packs    is    technically    infeasible,    that    is 

18  packaged  in  unit  dose  packets  or  pouches;  and 

19  "(ii)   for  liquids,  sold  in  package  sizes  of 

20  not  moiv  than   3.0  grains  of  pseudocphedrine 

21  base  or  :}.()  gi-ams  of  phenylpropanolamine  base. 

22  "(4(i)(A)  The  term  'retail  distributor'  mean.s— 

23  "(i)  with  rcspe(*t  to  an  entity  thai  is  :i  gro- 

24  ceiy  store,  general  merchandise  store,  oi-  drug 

25  store,  a  distributoj*  whose  activities  relating  to 
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1  pseudoephedrine  or  phenylpropanohiinino  prod- 

2  ucts  ai*e  limited  almost  cxelusivoly  to  sales,  both 

3  in  mimber  of  sales  and  volume  of  sales,  diieetly 

4  to  walk-in  customei*s;  and 

5  "(ii)  wth  respect  to  any  other  entity,   a 

6  distributor  whose  aeti\ities  relatinfr  to  ordinaiy 

7  over-the-counter    pseudoephedrine    or    phenyl- 

8  propanolamine  products  are  limited  primarily  to 

9  sales  directly  to  walk-in  customers  for  pei*sonal 

10  use. 

11  "(B)  For  purposes  of  this  parajyi'aph,  sale  for 

12  personal  use  means  the  sale  of  below-threshold  quan- 

13  tities  in  a  sing;le  transaction  to  an  indi^'^dual  foi*  le- 

14  j2:itimate  medical  use. 

15  "(C)  For  purposes  of  this  parapri-aph,  entities 

16  are  defined  by  reference  to  the  Standard  Industrial 

17  Classification  (SIC)  code,  as  follows: 

18  "(i)  A  jri'oceiy  store  is  an  entity  within  SI(^ 

19  code  5411. 

20  "(ii)  A  {general  merchandise  store  is  an  en- 

21  tity  within  SIC  codes  5:^00  throuj^h  ^yim)  and 

22  5499. 

23  "(iii)  A  i]vn<x  .store  is  an  entity  witliin  SI(^ 

24  code  5912.". 
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1  (c)    ReinstateiMent   of   Legal   Drug    Exemp- 

2  TION. — Section  204  of  the  Controlled  Substances  Act  (21 

3  U.S.C.  814)  is  amended  by  adding  at  the  end  the  followinj; 

4  new  subsection: 

5  "(e)  Reinstatement  of  Exemption  With   Re- 

6  SPECT  TO  Ephedrine,  Pseudoephedrine,  and  Phen- 

7  YLPROPAiNOLAMlNE    DRUG    PRODUCTS. — The    Attorney 

8  General  shall  by  regulation  reinstate  the  exemption  \\itli 

9  respect  to  a  particular  ephedrine,  pseudoephedrine,  or 
10  phenylpropanolamine  drug  product  if  the  Attorney  Gen- 
ii eral  determines  that  the  drug  product  is  manufactured 

12  and  distributed  in  a  manner  that  prevents  divei-sion.  in 

13  making  this  determination  the  Attorney  General  shall  con- 

14  sider  the  factors  listed  in  subsection  (d)(2).  iVny  regulation 

15  issued  pursuant  to  this  subsection  may  be  amended  or  re- 

16  voked  based  on  the  factors  listed  in  subsection  (d)(4).". 

17  (d)  REGUIiATlON  OF  RETAIL  SALES. — 

18  (1)  Pseudoephedrine. — 

19  (A)  Limit.— 

20  (i)    In    (JENElUL. — Not    sooner    than 

21  the  effective  date  of  this  section  and  sub- 

22  ject  to  the  reijuirements  of  clause  (ii),  the 

23  Attorney  (Jeneral  may  establish  by  regula- 

24  tion  a  single-transaction  limit  <>f  24  grains 

25  of  pseudoephedrine  base  for  retail  div*'' 
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1  tors.  Notwithstanding:  any  other  pnnnsion 

2  of    law,    the    single-transaction    threshold 

3  quantity     for     pseiidoephedrine-eontainin«r 

4  compounds   may   not   be    lowered    lH\vond 

5  that  established  in  this  para^'aph. 

6  (ii)  Conditions. — In  order  to  estab- 

7  lish  a  single-transaction  limit  of  24  grams 

8  of    pseudoephcdrine    base,    the    Attorney 

9  General    shall   establish,    folUn\ing   notice, 

10  comment,   and   an   informal   hearing  that 

1 1  since  the  effective  date  of  this  section  thei'e 

12  are    a    significant    number    of    instances 

13  where  ordinary           over-the-counter 

14  pseudoephcdnne  products  as  estiiblished  in 

15  paragrfiph  (45)  of  section  102  of  the  (^)n- 

16  trolled    Substances    Act    (21    II.S.(\    802 

17  (45)),  as  added  by  this  Act,  sold  by  retail 

18  distributors    as    established    in    piUiigiiiph 

19  (4())  ill  section  102  of  the  ('ontrolled  Sub- 

20  stances  Act  (21  V.^.C.  8()2(4())),  are  being 

21  used  as  a  sigiiitlcant  somve  of  precursor 

22  chemicals  for  illegal  nianulaeture  of  a  <'oii- 

23  trolled  substance  in  bulk. 

24  (H)   VloiiATlo.v. — Any  individual   or  busi- 

25  ness  that  violates  the  thresholds  (>stablish(>d  in 
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1  this  paragraph  shall,  with  respect  to  the  first 

2  such  violation,  receive  a  warning:  letter  from  the 

3  Attorney  General  and,  if  a  business,  the  busi- 

4  ness  shall  be  required  to  conduct   inandaton' 

5  education  of  the  sales  employees  of  the  firm 

6  with       regard       to       the       legal       sales       of 

7  pseudoephedrine.  For  a  second  violation  occur- 

8  ring  within  2  years  of  the  first  violation,  the 

9  business  or  individual  shall  be  subject  to  a  ci\il 

10  penalty  of  not  more  than  $5,000.  For  any  sub- 

11  sequent  violation  occurring  v\ithin  2  years  of 

12  the  previous  violation,  the  business  or  individual 

13  shall  be  subject  to  a  civil  penalty  not  to  exceed 

14  the  amount  of  the  previous  civil  penalty  plus 

15  $5,000. 

16  (2)  PlIENYLPROPANOLAMINK. — 

17  (A)  Limit.— 

18  (i)    Ix    (JI-:nkil\1a — Not    sooner    than 

19  the  effective  date  of  this  section  and  sub- 

20  ject  to  the  retiiiircments  of  clau.se  (ii).  the 

21  Attorney  (icneral  may  establish  l)y  icgula- 

22  tioii  a  single-tiaiisactioii  limil  of  24  grams 

23  of  phenyl|>ropanolamim'  ba.sc  foi-  retail  dis- 

24  tribntois.  Nolvvithstanding  any  othci-  |)rovi- 

25  sioii  «>l'  law,  the  siiigle-li-aii.sactioii   thrcsh- 
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1  old  quantity  for  phenvlpropanolaniiuo-coii- 

2  taining  compounds  may  not  bo  lowered  bo- 

3  yond  that  established  in  this  para<ri'aph. 

4  (ii)  Conditions. — In  order  to  estab- 

5  lish  a  single-transaction  limit  of  24  <rranis 

6  of  phenylpropanolamine  base,  the  Attorney 

7  General   shall   establish,    folUwinj;   notice, 

8  comment,   and  an   informal  hearinj;,   that 

9  since  the  effective  date  of  this  section  there 

10  are    a    sig^iificant    number    of    instances 

1 1  where    ordinarv-^    over-the-counter    phenyl- 

12  propanolamine  products  as  established  in 

13  paragraph  (45)  of  section  102  of  the  Con- 

14  trolled      Substiinces      Act      (21      U.S.C. 

15  802(45)),  as  added  by  this  Act,  sold  by  re- 

16  tail    distributors    as    estiiblished    in    para- 

17  pjaph  (46)  in  section  102  of  the  (Controlled 

18  Substances  Act  (21    II.S.(\  8()2(4(>)),  are 

19  beinji:  used  as  a  sijrnificant  source  of  pre- 

20  cursor  chemicals  foi-  ille«ral  nuuuifacture  of 

21  a  controlled  substance  in  bulk. 

22  (B)  Violation. — Any  individual  or  busi- 

23  ness  that  violates  the  threshohls  established  in 

24  this  para}n'a|^''  shall,  with  res|K'cl   to  the  drsl 

25  such  violation,  receive  a  warniiijr  letter  from  the 
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1  Attorney  General  and,  if  a  business,  the  biisi- 

2  ness   shall  be  required  to  conduct   mandatory 

3  education  of  the  sales  employees  of  the  tlrm 

4  with       regard       to       the       le«j:jd       sales       of 

5  pseudoephedrine.  For  a  second  \iolation  occm-- 

6  ring  within  2  years  of  the  fn-st  xnolntion,  the 

7  business  or  individual  shall  be  subject  to  a  civil 

8  penalty  of  not  more  than  $5,000.  For  any  sub- 

9  sequent  violation  occurring;  within   2  years  of 

10  the  previous  violation,  the  business  or  indiAidual 

11  shall  be  subject  to  a  civil  penalty  not  to  exceed 

12  the  amount  of  the  previous  ci\nl  pennlty  plus 

13  $5,000. 

14  (3)  Definition  of  business. — For  purposes 

15  of  this  subsection,  the  term  "business"  means  the 

16  entity  that  makes  the  direct  sale  and  does  not  in- 

17  elude  the  parent  company  of  a  business  not  involved 

18  in  a  direct  sale  regulated  by  this  subsection. 

19  (4)  Judicial  review. — ^Any  regulation  pronnil- 

20  gated  by  the  Attorney  (ieneral   undei*  this  section 

21  shall  be  subject  to  judicial  review  |)nrsuant  to  section 

22  507   of  the  (^)nt.rolle(l   Substances  Act  (21    V.H.C. 

23  877). 

24  (e)    EfI'MOCT    on    TlIKESHoiiDS. — Nothing    in    the 

25  amendments  made  by  sul)s<'<'ti()n  (b)  or  the  provisions  of 

•HK  3862  IH 


36-443    97-2 


30 


29 

1  subsection  (d)  shall  affect  the  authority  of  the  Attoi-ney 

2  General    to    modify    thresholds    (includinfi:    euniulativc 

3  thresholds)  for  retail  distributor  for  products  other  than 

4  ordinary    over-the-counter    pseudoephedrine    or    phonyl- 

5  propanolamine  products  (as  defined  in  section  102(45)  of 

6  the  Controlled  Substances  Act,  as  added  by  this  section) 

7  or  for  non-retail  distributors,  importers,  or  exporters. 

8  (f)  Effective  Date  of  This  Section. — Notwith- 

9  standing  any  other  provision  of  this  Act,  this  section  shall 

10  not     apply     to     the     sale     of     any     over-the-counter 

1 1  pseudoephedrine  or  phenylpropanolamine  product  initially 

12  introduced  into  interstate  commerce  prior  to  9  months 

1 3  after  the  date  of  enactment  of  this  Act. 

1 4  SEC.  402.  MAIL  ORDER  RESTRICTIONS. 

15  Section  310(b)  of  the  Controlled  Substances  Act  ('21 

16  U.S.C.  830(b))  is  amended  by  adding  at  the  end  the  fol- 

17  lowing: 

18  "(3)  JVLviL  ORDER  REPORTING. — (A)  Each  rcgu- 

19  latcd  person  who  engages  in  a  transaction  with  a 

20  nonregulated  pei-son  which — 

21  "(i)    involves   ephedrine,    pseudoephedrine, 

22  ()!•  pJKMiylpropanolamine   (including  (hug  pnxl- 

23  nets  containing  tlies"  chemicals);  and 

24  "(ii)    uses  or  atlci'ipts   to   use   the   Postal 

25  Seivice  <)?•  any  pi'ivjitc  or  commercial  carrier; 
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1  shall,  on  a  monthly  basis,  submit  a  report  of  each 

2  such    transaction    conducted    during:    the    previous 

3  month  to  the  Attorney  General  in  such  form,  con- 

4  taining  such  data,  and  at  such  times  as  the  Attorney 

5  Greneral  shall  establish  by  regulation. 

6  "(B)  The  data  required  for  such  reports  sliall 

7  include — 

8  "(i)  the  name  of  the  purchaser; 

9  "(ii)  the  quantity  and  form  of  the  ephed- 

10  rine,  pseudoephedrine,  or  phenylpropanolamine 

11  purchased;  and 

12  "(iii)  the  address  to  which  such  ephedrine, 

13  pseudoephedrine,   or  phenylpropanolamine  was 

14  sent.". 

15  TITLE  V— EDUCATION  AND 

16  RESEARCH 

1 7  SEC.  501.  INTERAGENCY  METHAMPHETAMINE  TASK  FORCE. 

18  (a)  EsTAlililsiIMENT. — There  is  establislied  a  "Meth- 

19  amphetamine  Interagency  Task  Force"  (referred  to  as  the 

20  "iTiteragency  task  force")  wliieli  sluill  consist  of  the  follow- 

21  ing  members: 

22  (1)  The  Attorney  (leneral,  or  a  designee,  who 

23  shall  seive  as  chair. 

24  (2)  2   representatives  selected  by  the  Attorney 

25  (Jeneral. 
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1  (3)  The  Secretary  of  Education  or  a  desifrJico. 

2  (4)  The  Secretan^  of  Health  and  Human  Son- 

3  ices  or  a  designee. 

4  (5)  2  representatives  of  State  and  local  law  cn- 

5  forcement  and  regulatory  agencies,  to  be  selected  by 

6  the  Attorney  General. 

7  (6)  2  representatives  selected  by  the  Secretary 

8  of  Health  and  Human  Services. 

9  (7)   5  nongovernmental  experts  in  drug  abuse 

10  prevention  and  treatment  to  be  selected  by  the  At- 

1 1  tomey  General. 

12  (b)  Responsibilities. — The  interagency  task  force 

13  shall  be  responsible  for  designing,  implementing,  and  eval- 

14  uating  the  education  and  prevention  and  treatment  prac- 

15  tices  and  strategies  of  the  Federal  Government  with  re- 

16  spect  to  methamphetamine  and  other  s\nithetic  stinuilants. 

17  (c)    Meetincis. — The   interagency   task    force   shall 

18  meet  at  least  once  eveiy  (i  months. 

19  (d)  FrNDlNHJ. — The  administrative  e.xpenses  of  the 

20  interagency  task  force  shall  be  paid  out  of  existing  Deparl- 

21  ment  of  Justice  appro|)riations. 

22  (e)  FA(^A.— The  Federal  Adxisoiy  Committee  Act  (5 

23  U.S.(\  App.  2)  shall  ap|)ly  to  the  interagency  task  fbi-ce. 

24  (f)  Tekminatio.W — The  interagency  task  force  shall 

25  tcr-minate  4  yeais  aftei-  tlu'  date  of  enactment  of  this  Act. 
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1  SEC.  502.  PUBLIC  HEALTH  MONITORING. 

2  The  Secretary  of  Health  and  Human  Semces  shall 

3  develop  a  public  health  monitoring;  prop'am  to  monitor 

4  methamphetamine  abuse  in  the  United  States.  The  pro- 

5  gram  shall  include  the  collection  and  dissemination  of  data 

6  related  to  methamphetamine  abuse  which  can  be  used  by 

7  public  health  officials  in  policy  development. 

8  SEC.  603.  PUBLIC-PRIVATE  EDUCATION  PROGRAM. 

9  (a)  Advisory  Panel. — The  Attorney  General  shall 

10  establish  an  advisory  panel  consisting  of  an  appropriate 

1 1  number  of  representatives  from  Federal,  State,  and  local 

12  law  enforcement  and  regulator^'  agencies  with  experience 

13  in  investigating  and  prosecuting  illegal  transactions  of 

14  precursor  chemicals.  The  Attorney  General  shall  convene 

15  the  panel  as  often  as  necessary  to  develop  and  cooi-dinate 

16  educational  progi-ams  for  wholesale  and  retail  distributors 

17  of  precursor  chemicals  and  supplies. 

18  (b)   Continuation  of  Chrkknt   EFKoirrs. — The 

19  Attorney  Cieneral  shall  continue  to — 

20  (1)  maintain  an  active  program  of  seminars  and 

21  training  to  educate  wholesale  and  ivtail  disti'ibutors 

22  of  precursor  chemicals  and   supplies  regardijig  the 

23  identification  of  suspicious  transactions  and  their  ic- 

24  s|)onsibility  to  repoi't  such  transactions;  and 

25  (2)  provide  assistance  to  State  and  local  law  en- 

26  r<)i-cein(*nt   and   regtilatory  ageiuMcs  to  facilitalc  the 
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1  establishment  and  nuiintenance  of  educational  pro- 

2  {jrams  for  distributors  of  precursor  chemicals  and 

3  supplies. 

4  SEC.  504.  SUSPICIOUS  ORDERS  TASK  FORCE. 

5  (a)  In  General. — The  Attorney  General  shall  estab- 

6  lish    a    "Suspicious    Orders    Task    Force"    (the    "Task 

7  Force")  which  shall  consist  of — 

8  (1)  appropriate  personnel  from  the  Drug:  En- 

9  forcement  Administration   (the  "DEA")   and  other 

10  Federal,  State,  and  local  law  enforcement  and  re^i- 

11  latory  agencies  with  the  experience  in  investigating: 

12  and  prosecuting  illegal  transactions  of  listed  chenii- 

13  cals  and  supplies;  and 

14  (2)  representatives  from  the  chemical  and  phai*- 

15  maceutieal  industry. 

16  (b)  Responsibilities. — The  Task  Force  shall  be  re- 

17  sponsible  for  developing  proposals  to  define  suspicious  or- 

18  ders  of  listed  chemicals,  and  partieulaiiy  to  develop  (pian- 

19  tifiable  parameters  which  can  be  used  by  i-egistranls  in 

20  determining  if  an  order  is  a  suspicious  oi-der  which  nuist 

21  be  reported  to  DEA.  The  (luantifiable  parameters  to  be 

22  addressed  will  include  fre(jueney  of  ordei's,  deviations  fi'om 

23  prioi"  orders,  and  si/c  of  ordei's.  The  Task  Foi'ce  shall  also 

24  reconwnend  provisions  as  to  what  types  of  payment  prac- 

25  ticcs  oi-  unusual  business  pi'actices  shall  constitute  prima 
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1  facie  suspicious  orders.  In  evaluating  the  proposals,  the 

2  Task  Force  shall  consider  effectiveness,  cost  and  feasibil- 

3  ity  for  industry  and  government,  an  otlier  relevant  factors. 

4  (c)  Meetings. — The  Task  Force  shall  meet  at  least 

5  two  times  per  year  and  at  such  other  times  as  may  be 

6  determined  necessary  by  the  Task  Force. 

7  (d)  Report. — The  Task  Force  shall  present  a  report 

8  to  the  Attorney  General  on  its  proposals  with  regai'd  to 

9  suspicious  orders   and   the  electronic   reporting  of  sus- 

10  picious  orders  within  one  year  of  the  date  of  enactment 

1 1  of  this  Act.  Copies  of  the  report  shall  be  forwarded  to  the 

12  Committees  of  the  Senate  and  House  of  Representatives 

13  having  jurisdiction  over  the  regulation  of  listed  chemical 

1 4  and  controlled  substances. 

15  (e)  Funding. — The  administrative  expenses  of  the 

16  Task  Force  shall  be  paid  out  of  existing  Department  of 

17  Justice  funds. 

18  (f)  FACA.— The  Federal  Advisory  Committee  Act  (f) 

19  U.S.C.  App.  2)  shall  apply  to  the  Task  Force. 

20  (g)  Termination. — The  Task  Force  shall  termiiiate 

21  upon  presentation  of  its  report  to  the  Attorney  (Jeneral, 

22  or  two  years  after  the  date  of  enactment  of  this  Act, 

23  whichever  is  sooner. 

O 
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Mr.  McCOLLUM.  We  are  going  today  to  have  several  key  wit- 
nesses that  talk  to  us  about  the  story  of  the  meth  problem.  While 
I  have  got  a  lot  more  that  I  would  like  to  say  in  an  opening  state- 
ment, we  have  our  first  witness  with  us  today,  who  is  Senator 
Orrin  Hatch.  He  has  a  very  tight  schedule.  Rather  than  my  giving 
a  complete  opening  statement,  I  would  simply  like  to  ask  unani- 
mous consent  that  the  rest  of  my  statement  be  admitted  into  the 
record.  Without  objection,  it's  so  ordered. 

[The  opening  statement  of  Mr.  McCoUum  follows:] 

Opening  Statement  of  Hon.  Bill  McCollum,  a  Representative  in  Congress 
From  the  State  of  Florida,  and  Chairman,  Subcommittee  on  Crime 

This  Subcommittee  will  come  to  order. 

This  morning's  hearing  is  on  H.R.  3852,  the  Comprehensive  Methamphetamine 
Control  Act  of  1996.  This  Act  represents  a  major,  bipartisan  effort  to  respond  to  the 
national  methamphetamine  crisis  confronting  our  nation  today. 

Back  in  October,  1995,  this  Subcommittee  held  a  hearing  on  the  rapidly  growing 
problem  of  methamphetamine.  The  testimony  given  by  Federal  and  state  law  en- 
forcement witnesses  painted  a  grim  picture  of  a  problem  that  is  no  longer  regional, 
but  national  in  scope,  and  devastating  some  communities  much  like  cocaine  did  in 
the  1980s.  Emergency  room  meth  episodes  in  major  metropolitan  areas  increased 
164%  from  1992  to  1994;  meth-related  deaths  increased  nationally  by  144  percent 
from  1991  to  1994;  clandestine  meth  labs  have  now  been  reported  in  all  fifty  States. 

The  witnesses  also  testified  about  the  unique  problems  associated  with  meth.  The 
profits  involved  in  the  methtrade  are  enormous;  meth  causes  longer  highs  than  co- 
caine, with  many  users  becoming  "bingers."  Meth  is  processed  in  clandestine  labs, 
often  located  in  remote  areas,  making  them  difficult  to  detect.  Mexican  traffickers, 
now  the  major  force  in  meth  production  and  trafficking,  have  established  clandes- 
tine labs  throughout  the  southwest,  and  have  saturated  the  western  U.S.  market 
with  high-purity  mesh,  leading  to  lower  prices.  The  1994  methamphetamine-related 
murder  of  DEA  agent  Richard  Fass  is  a  sober  reminder  of  the  violence  associated 
with  meth  trafficking.  In  short,  methamphetamine  represents  a  dangerous,  time- 
consuming,  and  expensive  investigative  challenge  to  law  enforcement. 

Efforts  to  control  the  precursor  chemicals  used  to  manufacture  moth  have  proven 
difficult  over  the  years.  By  the  late  1980s,  meth  traffickers  and  clandestine  lab  oper- 
ators discovered  the  ease  with  which  the  precursor  chemical,  ephedrine,  could  be  di- 
verted for  illegal  use.  Congress  responded  in  1988,  imposing  controls  upon  bulk 
ephedrine  powder.  While  the  Act  regulated  bulk  ephedrine,  it  exempted  over-the- 
counter  ephedrine  products  such  as  tablets  and  capsules.  Meth  traffickers  adapted, 
and  began  to  divert  ephedrine  from  international  commerce  and  to  use  ephedrine 
tablets  to  manufacture  meth.  Again  Congress  responded,  and  in  1994  it  closed  the 
ephedrine  loophole.  Clandestine  lab  operators,  in  turn,  began  to  use 
pseudoephedrine  as  their  meth  precursor  chemical.  In  1994,  28  clandestine  meth 
labs  using  pseudoephedrine  were  seized  by  the  DEA,  while  in  1995,  DEA  seized  91 
meth  labs  using  pseudoephedrine. 

Today,  we  have  an  opportunity  to  focus  on  H.R.  3852,  an  important,  comprehen- 
sive bill  aimed  at  responding  to  the  meth  crisis  and  dealing  particularly  with  the 
diversion  of  pseudoephedrine,  introduced  by  Representative  Heineman  of  this  sub- 
committee. This  bill  is  identical  to  S.  1965,  the  bill  introduced  the  day  before  this 
one,  by  Senate  Judiciary  Chairman  Hatch  and  a  large,  bipartisan  groups  of  Sen- 
ators, including  Senators  Biden,  Daschle  and  Feinstein.  Representative  Fazio  also 
subsequently  introduced  identical  legislation. 

It  is  my  understanding  that  a  second  meth  bill  was  introduced  in  the  Senate  on 
August  2,  1996,  modifying  the  original  bill,  and  that,  in  an  effort  to  pass  the  legisla- 
tion by  unanimous  consent,  additional  amendments  to  the  bill  are  still  being  nego- 
tiated. I'm  sure  Chairman  Hatch  will  be  able  to  provide  a  status  report  for  us  in 
just  a  moment. 

In  the  midst  of  these  legislative  efforts,  the  DEA  published  a  final  rule  on  August 
7,  1996,  which  will  take  effect  on  October  7,  1996.  The  rule  removes  the  exemption 
for  certain  over-the-counter  pseudoephedrine  products  from  the  regulatory  chemical 
control  provisions  of  the  Controlled  Substances  Act. 

The  five  titles  of  H.R.  3852,  taken  together,  are  a  tough,  smart,  and  balanced  at- 
tack on  the  manufacturing  and  trafficking  of  meth. 

Title  one  calls  on  the  Attorney  General  to  coordinate  international  drug  enforce- 
ment efforts  to  interdict  methamphetamine  precursor  chemicals,  and  imposes  tough 
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penalties  on  those  who  manufacture  precursor  chemicals  outside  the  United  States 
with  the  intent  to  import  them  into  the  United  States. 

Title  two  permits  the  seizure  and  forfeiture  of  certain  precursor  chemicals,  and 
requires  the  Attorney  General  to  conduct  a  study  and  report  to  Congress  on  meas- 
ures to  prevent  the  diversion  of  red  phosphorous,  iodine,  hydrochloric  gas  and  other 
agents  used  to  produce  meth.  The  title  also  increases  the  penalties  for  the  posses- 
sion of  equipment  used  to  make  controlled  substances  and  requires  the  Sentencing 
Commission  to  ensure  that  the  manufacture  of  meth  in  violation  of  this  section  is 
treated  as  a  significant  violation.  Title  2  further  provides  civil  penalties  for  the 
knowing  distribution  of  a  laboratory  supply  to  a  person  who  uses  that  supply  to 
manufacture  a  controlled  substance.  The  title  also  allows  the  Attorney  General  to 
seek  injunctions  to  terminate  the  production  and  sale  of  precursor  chemicals  when 
they  are  knowingly  sold  for  the  purpose  of  methproduction. 

Title  three  increases  the  penalties  for  trafficking  meth  so  as  to  make  them  the 
same  as  those  provided  for  trafficking  crack  cocaine,  with  5  grams  of  meth  trigger- 
ing a  5-year  mandatory  minimum  prison  sentence  and  50  grams  triggering  a  10- 
year  mandatory  minimum  prison  sentence.  Importantly,  the  Justice  Department's 
"National  Methamphetamine  Strategy"  calls  for  the  same  sentence  increase.  The 
title  also  increases  the  penalties  for  trafficking  in  listed  precursor  chemicals,  and 
requires  the  Sentencing  Commission  to  ensure  that  the  sentencing  guidelines  ade- 
quately punish  the  violation  of  environmental  laws  during  the  operation  of  clandes- 
tine meth  labs. 

Title  four  provides  that  lawfully  manufactured  drug  products  are  exempt  from 
regulation  unless  the  Attorney  General  finds  the  need  to  control  them  because 
they're  being  diverted.  Under  this  title,  if  the  Attorney  General  determines  that  or- 
dinary, over-the-counter  pseudoephedrine  products  sold  by  a  retailer  constitute  a 
"significant"  source  of  precursor  chemicals  used  to  manufacture  methamphetamine, 
the  Attorney  General  may  estabhsh  a  single  transaction  limit  of  24  grams  of 
pseudoephedrine  base.  The  title  also  establishes  penalties  for  violating  the  single 
transaction  limit.  I  believe  this  title  strikes  a  careful  balance  between  providing 
Federal  law  enforcement  the  regulatory  authority  it  needs  to  restrict 
pseudoephedrine  diversion,  and  ensuring  that  the  90  million  annual  consumers  of 
pseudoephedrine  cough  and  cold  products  have  access  to  the  products  that  bring 
much-needed  relief  I  look  forward  to  hearing  from  the  DEA  ancl  the  manufacturers 
and  retailers  about  the  merits  of  this  provision,  and  how  they  believe  it  might  be 
improved. 

Finally,  title  five  creates  a  methamphetamine  interagency  task  force,  headed  by 
the  Attorney  General,  to  design,  implement  and  evaluate  methamphetamine  edu- 
cation, prevention  and  treatment  practices. 

Let  me  just  say  how  much  I  appreciate  the  contributions  of  all  of  our  witnesses 
today  to  our  national  effort  to  turn  the  tide  against  illegal  drug  profiteers  who  help 
to  fuel  the  meth  crisis.  Thank  you  for  joining  us  today,  and  I  look  forward  to  hearing 
your  testimony.  With  the  indulgence  of  my  friend,  the  ranking  minority  member, 
I  would  like  to  provide  an  opportunity  to  the  sponsor  of  this  legislation,  my  friend, 
Chief  Heineman,  to  make  a  few  opening  remarks. 

Mr.  McCOLLUM.  Does  anybody  else  desire  to  make  an  opening 
statement?  We  need  to  get  Senator  Hatch  on  his  way. 

Mr.  Scott.  With  that,  I  won't  make  a  statement.  I'd  like  to  wel- 
come the  Senator. 

Mr.  McCoLLUM.  Mr.  Heineman  is  the  author  of  this  bill.  Fred, 
I'll  introduce  you  for  any  comments,  but  if  you  could  either  summa- 
rize or  withhold  them  until  Senator  Hatch  has  had  his  piece,  I 
think  we  would  all  be  better  off,  because  he  is  going  to  run  out  of 
here  in  about  10  minutes. 

Mr.  Heineman.  Yes,  sir.  Thank  you,  Mr.  Chairman.  I  would  like 
to  ask  unanimous  consent  that  my  statement  be  put  in  the  record. 

[The  prepared  statement  of  Mr.  Heineman  follows:] 

Prepared  Statement  of  Hon.  Fred  Heineman,  a  Representative  in  Congress 
From  the  State  of  North  Carolina 

Mr.  Chairman,  I  want  to  thank  you  and  your  staff  for  conducting  this  hearing  con- 
cerning the  increasing  epidemic  of  methamphetamine  or  "meth,"  the  Drug  Enforce- 
ment Agency's  (DEA)  response,  and  my  legislation,  H.R.  3852,  the  "Comprehensive 
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Methamphetamine  Control  Act  of  1996"  which  I  introduced  as  companion  legislation 
to  Senator  Hatch's  bill  of  the  same  name. 

Meth,  commonly  known  as  speed,  is  highly  addictive  and  causes  permanent  brain 
damage  in  long-term  users.  Meth  has  become  a  public  health  crisis  in  California  and 
the  Southwest  and  is  moving  east.  DEA  records  indicate  a  57%  increase  in  meth 
lab  seizures  from  January  to  May  of  this  year  alone.  In  1994.  California  experienced 
a  497c  increase  in  meth-related  emergency  room  admissions.  In  Phoenix,  police  link 
a  40%  increase  in  homicides  directly  to  the  sudden  rise  in  meth  production.  Meth 
produces  a  euphoric  high,  but  also  produces  deep  depression  and  violent  rages.  In 
one  particularly  gruesome  incident,  Eric  Smith  of  Chandler,  Arizona,  binged  on 
meth  for  24  hours  and  then  beheaded  his  son  and  tossed  his  head  from  the  window 
of  his  van  onto  a  busy  highway. 

Secret  labs  manufacture  meth  from  chemicals  with  legitimate  medical  uses.  Two 
of  the  most  common  precursor  drugs — ephedrine  and  pseudoephedrine — are  common 
ingredients  in  cold,  cough  and  flu  medications.  More  than  100  over-the-counter  cold 
and  allergy  medicines  contain  pseudoephedrine.  These  products  are  used  by  more 
than  90  million  Americans  and  account  for  $1  billion  a  year  in  legitimate  sales. 
However,  rogue  chemists  can  easily  convert  these  cold  and  allergy  medicines  con- 
taining pseudoephedrine  into  meth. 

While  I  am  committed  to  eliminating  meth,  I  believe  that  we  can  do  so  without 
forcing  drug  stores  from  removing  cold  and  allergy  medication  from  their  shelves  be- 
cause of  overly-burdensome  regulations.  As  written,  the  DEA  regulations  apply  new 
record  keeping  requirements  to  retailers,  forcing  individual  clerks  to  engage  in  com- 
plicated calculations  concerning  base  chemical  quantities.  Failure  to  comply  or  make 
correct  calculations  can  result  in  $30,000  in  fines  or  incarceration.  Instead  of  com- 
plying with  these  criminal  regulations,  drug  stores  will  simply  remove  most  cold  and 
allergy  medicines  from  the  shelves.  This  will  dramatically  effect  the  90  million  con- 
sumers who  rely  on  this  medicine. 

This  is  a  non-partisan  issue.  Ranking  member  Schumer  wrote  DEA  Administrator 
Constantine  on  February  28  to  express  the  very  same  concerns  regarding  DEA's  pro- 
posed regulations  that  Congressmen  Watt  and  Coble  and  I  raised  in  a  March  19  let- 
ter. In  fact,  I  am  working  in  conjunction  with  Congressman  Fazio  from  California 
who  introduced  H.R.  3908  which  is  identical  to  my  legislation.  This  is  indicative  of 
the  bi-partisan  nature  of  this  legislation. 

As  a  38  year  law  enforcement  veteran,  I  believe  that  we  must  take  dramatic  ac- 
tion to  insure  that  meth  is  eradicated,  while  at-the-same  time  enabling  consumers 
access  to  cold  and  allergy  medication.  That  is  why  I  introduced  H.R.  3852,  which: 
Increases  penalties  for  possession  and  trafficking  of  methamphetamine,  mak- 
ing them  equivalent  to  the  penalties  for  crack-cocaine. 

Increases  penalties  for  illegal  possession  and  trafficking  of  precursor  chemi- 
cals used  for  the  manufacture  of  methamphetamine  and  other  controlled  sub- 
stances. 

Reduces  single  transaction  reporting  requirements  for  all  sales  other  than  or- 
dinary over-the-counter  pseudoephedrine  or  phenylpropanolamine  containing 
products  from  1  Kg  to  48  grams. 

Creates  a  "safe  harbor"  for  ordinary  over-the-counter  products  containing 
pseudoephedrine  or  phenylpropanolamine  to  cover  those  products  packaged  in 
package  sizes  of  not  greater  than  three  grams  of  pseudoephedrine  or  phenyl- 
propanolamine base  and  packaged  in  blister  packs.  This  will  effectively  combat 
"shelf  sweeping." 

Establishes  new  reporting  requirements  for  firms  that  sell  pseudoephedrine 
or  phenylpropanolamine  products  via  mail  order. 

Imposes  tougher  penalties  on  those  who  import  meth  or  its  precursor  chemi- 
cals with  the  intent  to  distribute  them  within  the  U.S. 
H.R.  3852  represents  a  common  sense  approach  to  a  dangerous  problem.  It  fairly 
balances  the  concerns  of  consumers  with  those  of  law  enforcement  so  that  meth  can 
be  eliminated.  I  look  forward  to  working  in  a  bipartisan  fashion  with  both  you  Mr. 
Chairman  and  the  ranking  member  so  that  we  can  get  this  legislation  passed  before 
Congress  adjourns  for  the  year. 

Mr.  Heineman.  And  the  statement  of  Congressman  Fazio  also  be 
entered  into  the  record. 

Mr.  McCOLLUM.  Without  objection  it  will  so  be  done. 

We  certainly  can  return  if  anybody  wants  to  make  an  opening  re- 
mark or  two  after  we  have  heard  from  Senator  Hatch.  I  see  my 
good  ranking  member,  Mr.  Schumer,  is  coming  in. 
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The  reason  we're  moving  on,  Mr.  Schumer,  is  that  Orrin  Hatch 
has  a  deadhne  to  meet.  If  you  have  an  opening  statement,  we'll  let 
you  give  it  after  he  has  given  his  presentation. 

Mr.  Schumer.  I'll  happily  defer  to  my  good  friend. 

Mr.  McCoLLUM.  I  thought  you  might. 

It's  a  great  pleasure  to  introduce  the  chairman  of  the  Judiciary 
Committee  of  the  U.S.  Senate,  Orrin  Hatch.  He's  the  sponsor  of  the 
Senate  counterpart  to  H.R.  3852,  which  is  S.  1965,  the  Comprehen- 
sive Methamphetamine  Control  Act  of  1996.  Senator  Hatch  has 
been  the  leading  bipartisan  person  in  the  effort  in  the  Senate  to 
develop  a  strong  comprehensive  methamphetamine  bill  that  avoids 
placing  excessive  and  unnecessary  burdens  on  manufacturers  and 
retailers. 

We  just  want  to  welcome  you  to  the  House.  I  don't  get  to  do  that 
very  often.  I  go  over  to  your  body,  but  I  don't  have  you  over  here 
in  front  of  us.  We're  just  really  pleased  you  are  here  today. 

STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  UTAH 

Mr.  Hatch.  Thank  you,  Mr.  Chairman.  I  feel  honored  to  be  here, 
and  have  great  respect  for  this  committee  and  your  ranking  mem- 
ber. And  Mr.  Heineman,  I  want  to  compliment  you  too  for  the  work 
that  you  are  doing  in  this  area. 

I  appreciate  the  opportunity  to  testify  before  you  today  on  an 
issue  which  is  becoming  increasingly  important.  The  need  for  legis- 
lation to  stop  the  illegal  tide  of  methamphetamine  importation  and 
abuse,  which  is  rapidly  becoming  one  of  the  top  public  health 
threats  in  our  western  States,  I  think  is  of  paramount  concern  at 
this  point. 

I  want  to  commend  you,  Mr.  Chairman,  and  all  of  the  members 
of  this  committee  for  your  commitment  to  take  strong  action  on 
meth. 

I  know  our  time  is  short  this  morning,  so  let  me  be  brief  in  my 
remarks. 

Mr.  Chairman,  we  simply  must  make  it  a  top  national  priority 
to  implement  a  serious,  national  initiative  to  crack  down  on  the  il- 
legal importation  and  manufacture  of  methamphetamine.  The  bill 
before  you  today,  Representative  Heineman's  Comprehensive  Meth- 
amphetamine Control  Act,  H.R.  3852,  is  similar  to  our  Hatch-Biden 
bill,  S.  1965,  now  on  the  Senate  calendar  and  awaiting  final  action. 
We  believe  we  can  resolve  the  problems  there.  We're  down  to  just 
one  or  two  little  issues,  and  I  am  hopeful  we'll  pass  it  within  the 
next  number  of  days.  Our  bill  is  cosponsored  by  15  Senators,  and 
it  truly  is  a  bipartisan  effort. 

The  Comprehensive  Methamphetamine  Control  Act  is  a  good  bill. 
It  will  give  law  enforcement  the  muscle  it  needs  to  fight  trafficking 
in  methamphetamine  and  its  precursor  chemicals.  So  I  hope  you'll 
put  the  Heineman-Fazio  legislation  on  the  fast  track,  for  it  de- 
serves speedy  consideration. 

Meth  abuse  is  a  serious,  serious  problem.  It  can  lead  to  delu- 
sions, paranoia,  and  aggressive  behavior.  Meth  is  highly  addictive 
and  can  cause  permanent  brain  damage.  In  short,  meth  harms  the 
health  of  its  abusers.  The  violent  behavior  it  spawns  hurts  the 
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health  of  the  community  at  large.  Unfortunately,  meth  is  becoming 
the  drug  of  choice  for  thousands  of  young  people  in  our  society. 

The  statistics  are  very  compelling.  Methamphetamine  emergency 
room  visits  are  up  almost  300  percent  over  5  years  ago.  The  num- 
ber of  deaths  associated  with  meth,  have  increased  dramatically 
from  151  in  1991  to  433  in  1994,  and  I  think  are  much  higher 
today.  Clandestine  lab  crackdowns  are  at  an  all-time  high.  Many 
more  are  going  undetected. 

As  you  know,  my  own  home  State  was  the  third  largest  in  meth- 
amphetamine lab  shutdowns  last  year.  It  was  very  disturbing  to 
me.  Methamphetamine  abuse  is  wreaking  havoc  across  America, 
especially  in  our  western  communities  such  as  California,  Oregon, 
and  Utah.  It's  rapidly  moving  east  and  will  blanket  the  country  in 
a  short  period  unless  we  do  some  very  intelligent  things,  such  as 
pass  these  bills. 

Any  response  to  the  problem  must  be  multifaceted.  Such  re- 
sponse must  increase  penalties  for  possession  and  trafficking  of 
methamphetamine  and  precursor  chemicals  used  to  make  meth.  It 
must  crack  down  on  those  who  manufacture  meth,  those  who  pos- 
sess equipment  to  make  meth,  and  those  who  supply  chemicals  to 
make  the  drug.  Finally,  it  must  beef  up  our  Glovernment's  edu- 
cation, prevention,  and  treatment  strategies.  The  bill  you  are  con- 
sidering more  than  meets  those  tests  I  have  just  mentioned. 

Mr.  Chairman,  I  feel  strongly  that  any  effort  to  combat  meth 
abuse  must  be  a  comprehensive  one.  That  is  why  the  approach  em- 
bodied in  H.R.  3852  is  so  attractive.  The  need  for  such  a  com- 
prehensive approach  is  why  we  deliberately  developed  a  bill  which 
is  much  more  broad  than  the  DEA  regulation,  which  targets  only 
some  products  at  the  retail  level. 

Quite  frankly,  it  will  be  easy  for  criminals  to  circumvent  the 
DEA  regulations,  simply  by  buying  pseudoephedrine  products  that 
are  not  covered.  For  example,  Sudafed  and  Efidac  would  be  subject 
to  the  regulation.  Excedrin  Sinus,  Nyquil,  Contac,  Advil  Cold  and 
Sinus,  and  Tylenol  Cold  and  Sinus  would  not.  All  of  these  would 
be  covered  by  the  Heineman-Fazio  and  Hatch-Biden  legislative  pro- 
posal. 

Now  in  closing,  I  must  commend  the  committee  for  your  hearing 
today  and  the  markup  I  understand  you  are  planning.  Meth- 
amphetamine abuse  is  a  threatening  epidemic  and  a  growing  prob- 
lem in  the  fight  against  illegal  drugs.  It's  my  belief  we  have  to  take 
action  to  stop  meth  abuse  dead  in  its  tracks.  We  need  to  take  such 
action  now. 

We  are  hopeful  that  our  bill  can  be  passed  quickly  in  the  Senate 
and  together  we  can  move  a  bill  to  the  President  prior  to  adjourn- 
ment. I  know  all  of  you  are  interested  in  doing  that,  as  well.  I  just 
hope  we  can  get  together  and  get  it  done. 

I  support  this  bill.  I  commend  Congressman  Heineman  and  oth- 
ers here  who  are  its  strong  supporters.  I  believe  we  need  to  get  this 
job  done  before  Congress  adjourns. 

[The  prepared  statement  of  Mr.  Hatch  follows:] 

Prepared  Statement  of  Hon.  Orrin  G.  Hatch,  a  Senator  in  Congress  From 

THE  State  of  Utah 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  opportunity 
to  testify  today  on  an  important  issue:  the  need  for  legislation  to  stop  the  illegal 
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tide  of  methamphetamine  importation  and  abuse  which  is  rapidly  becoming  one  of 
the  top  public  health  threats  in  our  Western  states. 

I  commend  you,  Chairman  McCoUum,  and  all  of  the  members  of  this  Committee, 
for  your  commitment  to  take  strong  action  on  meth. 

I  know  our  time  is  short  this  morning,  so  I  will  be  brief  in  my  remarks. 
Mr.  Chairman,  we  simply  must  make  it  a  top  national  priority  to  implement  a 
serious,  national,  initiative  to  crack  down  on  illegal  importation  and  manufacture 
of  methamphetamine. 

The  bill  before  you  today,  Rep.  Heineman's  Comprehensive  Methamphetamine 
Control  Act  (H.R.  3852),  is  similar  to  the  Hatch/Biden  bill  (S.  1965),  now  on  the  Sen- 
ate calendar  and  awaiting  final  action. 

Oiu-  bill  is  cosponsored  by  15  Senators,  and  it  truly  is  a  bipartisan  effort. 
The  Comprehensive  Methamphetamine  Control  Act  is  a  good  bill.  It  will  give  law 
enforcement  the  muscle  it  needs  to  fight  trafficking  in  methamphetamine  and  its 
precursor  chemicals. 

I  hope  you  will  put  the  Heineman/Fazio  legislation  on  the  fast-track,  for  it  de- 
serves speedy  consideration. 

Meth  abuse  is  a  serious,  serious  problem.  It  can  lead  to  delusions,  paranoia  and 
aggressive  behavior. 
Meth  is  highly  addictive  and  can  cause  permanent  brain  damage. 
In  short,  meth  harms  the  health  of  its  abusers  and  the  violent  behavior  it  spawns 
hurts  the  health  of  the  community  at  large. 
Unfortunately,  meth  is  becoming  the  drug  of  choice  for  thousands  of  young  people. 
The  statistics  are  very  compelling: 

Methamphetamine  emergency  room  visits  are  up  almost  300  percent  over  five 
years  ago. 

The  number  of  deaths  associated  with  meth  has  increased  dramatically  from 
151  in  1991  to  433  in  1994. 

Clandestine  lab  crackdowns  are  at  an  all-time  high.  Many  more  are  going  un- 
detected. 
Methamphetamine  abuse  is  wreaking  havoc  across  America,  especially  in  Western 
communities  such  as  California,  Oregon  and  Utah.  And  it  is  moving  East. 
Any  response  to  the  problem  must  be  multi-faceted. 

It  must  increase  penalties  for  possession  and  trafficking  of  methamphetamine 
and  precursor  chemicals  used  to  make  meth; 

It  must  crack  down  on  those  who  manufacture  meth,  those  who  possess 
equipment  used  to  make  meth,  and  those  who  supply  the  chemicals  to  make  the 
drug; 

It  must  target,  in  particular,  our  international  "trading  partners,"  so  to  speak, 
to  make  certain  that  we  erect  appropriate  barriers  to  importation  of  meth  and 
precursor  chemicals,  and  that  we  coordinate  enforcement  efforts  across  coun- 
tries; 

It  must  make  certain  that  lawfully  manufactured  and  lawfully  sold  products, 
such  as  cough  and  cold  preparations,  are  exempt  from  regulation  unless  the  At- 
torney General  finds  a  need  to  control  them  because  of  their  diversion; 

And  finally,  it  must  beef  up  our  government's  education,  prevention  and 
treatment  strategies. 
The  bill  you  are  considering  more  than  meets  those  tests. 

Mr.  Chairman,  I  feel  strongly  that  any  effort  to  combat  methabuse  must  be  a  com- 
prehensive one,  and  that  is  why  the  approach  embodied  in  H.R.  3852  is  so  attrac- 
tive. 

The  need  for  such  a  comprehensive  approach  is  why  we  deliberately  developed  a 
bill  which  is  much  more  broad  than  the  DEA's  regulation,  which  targets  only  some 
products. 

Quite  frankly,  criminals  can  circumvent  the  DEA  regulation  simply  by  buying 
pseudoephedrine  products  that  are  not  covered. 

For  example,  Sudafed  and  Efidac  would  be  subject  to  the  regulation;  Excedrin 
Sinus,  Nyquil,  Contac,  Advil  Cold  and  Sinus  and  Tylenol  Cold  and  Sinus  would  not. 
All  would  be  covered  by  the  Hatch/Biden-Heineman/Fazio  legislative  proposals. 
In  closing,  I  must  commend  the  Committee  for  your  hearing  today  and  the  mark- 
up I  understand  you  are  planning. 

Methamphetamine  abuse  is  a  frightening  epidemic  and  a  growing  problem  in  the 
fight  against  illegal  drugs.  We  need  to  take  action  to  stop  meth  abuse  dead  in  its 
tracks  and  we  need  to  take  action  now. 

We  are  hopeful  that  our  bill  can  be  passed  quickly  in  the  Senate  and  that  together 
we  can  move  a  bill  to  the  President  prior  to  adjournment.  Thank  you. 
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Mr.  McCOLLUM.  Well,  I  want  to  thank  you  for  your  statement. 
I  know  that  you've  got  to  scoot  out  of  here.  If  you  would  take  one 
question,  I've  got  one  that  I  was  curious  about  if  you  have  a 
thought  about  it. 

What  ways  do  you  think,  Orrin,  that  the  safe  harbor  approach 
in  this  bill  is  preferable  lo  the  DEA  rule?  I  think  that's  one  of  the 
critical  questions  that  we  aren't  really  completely  sure  of. 

Mr.  Hatch.  As  you  know,  we  permit  3  grams,  about  60  pills  to 
be  sold  if  they  are  in  blister  packs.  This  makes  it  very  difficult  to 
use  those  drugs  to  manufacture  meth.  The  DEA  regulation  has  a 
48-gram  action  level,  and  that's  about  900  pills.  If  that  regulation 
stands  it  means  that  the  manufacturers  of  some  anticold  remedies 
are  just  going  to  stop  selling  these  products.  This  is  a  large  indus- 
try in  this  country,  an  industry  that  does  do  some  good  for  those 
in  our  population  who  suffer  from  colds.  Almost  all  of  us  have  used 
these  products  at  one  time  or  another. 

Our  approach  is  a  more  fair  approach.  We  think  it  will  do  the 
job  and  do  it  better,  where  as  the  DEA's  approach  will  be  no  more 
effective  in  precluding  meth  abuse  and  could  result  in  some  compa- 
nies pulling  these  products  off  the  market. 

Mr.  McCOLLUM.  Well,  I  generally  concur  with  you.  I  asked  that 
question  because  I  wanted  to  put  it  on  the  record  with  the  discus- 
sion today  because  there  will  be  some  discussion  of  that  further  on 
in  this. 

We  have  one  county  in  my  State  that's  just  overwhelmingly  the 
production  center  for  meth.  Their  need  for  this  bill  is  very  clear. 
I  think  your  States  out  west  particularly  need  this  legislation. 

Mr.  Hatch.  We  do. 

Mr.  McCOLLUM.  I  am  going  to  yield  at  this  point  to  my  good 
friend,  Mr.  Schumer,  or  anybody  else  who  might  have  a  question. 
You  have  got  about  two  minutes  literally  before  you  have  to  run 
out.  I  would  just  like  to  comment  as  I  do  that,  though,  this  bill  will 
be  one,  when  we  pass  it — and  we  will  pass  this  on  the  House — of 
about  10  or  12  that  I  would  hope  wouldn't  be  that  controversial. 
Chuck  and  I  would  like  to  work  with  you  and  Joe  and  whoever  else 
over  on  your  side  we  need  to  on  some  of  these  bills  in  the  next  3 
weeks.  Maybe  we  can  find  some  that  will  be  acceptable  on  the  Sen- 
ate side. 

Mr.  Hatch.  Let's  work  closely  together.  If  I  could  just  add  to  my 
prior  comments,  I  have  a  number  of  concerns  about  the  DEA  regu- 
lation. As  I  mentioned,  I  think  we  need  a  more  comprehensive  ap- 
proach. This  bill  does  that.  Our  bill  does  that.  They  are  basically 
the  same  bill.  But  it  has  to  be  aimed  at  all  precursor  chemicals. 

In  contrast  to  the  comprehensive  approach  of  these  bills,  by  con- 
centrating only  on  certain  forms  of  pseudoephedrine  products, 
which  the  DEA  will  regulate  under  their  regulations,  the  DEA  is 
practically  inviting  traffickers  of  illicit  meth  to  turn  to  other  forms 
of  the  product  as  a  source  for  their  raw  materials. 

I  also  think  the  committee  should  recognize  that  our  bill  is  actu- 
ally tougher  than  the  regulation.  The  bill  has  an  action  level  of  24 
grams,  compared  with  the  48-gram  threshold  for  regulation  in  the 
DEA  rule. 

Finally,  we  designed  our  bill  to  contain  a  narrow  safe  harbor  pro- 
vision which  you  have  discussed,  which  will  allow  customers  to  con- 
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tinue  to  purchase  cold  products  that  they  rely  upon  for  legitimate 
uses.  Under  the  DEA  approach,  many  retailers  have  indicated  to 
us  that  they  will  simply  choose  not  to  carry  those  products  subject 
to  the  regulation.  These  include  widely  used  products  such  as 
Sudafed,  which  is  heavily  used  throughout  the  country,  and  rightly 
so  for  colds  and  other  reasons. 

Now  you  might  ask  why  the  retailers  will  not  carry  those  prod- 
ucts. Understandably,  legitimate  distributors  of  over-the-counter 
medications  may  not  wish  to  subject  their  firms  and  employees  to 
substantial  criminal  liability  and  fines  if  an  improper  sale  took 
place  over  the  48-gram  action  level?  If  this  is  so,  then  the  practical 
effect  of  the  regulation  would  simply  be  to  remove  some  efficacious 
cold  and  cough  remedies  from  the  marketplace.  Naturally,  a  lot  of 
these  companies  are  very  concerned  about  that  because  there's  a 
lot  of  money  involved  here,  too.  Our  approach,  by  blister  packing 
and  requiring  the  dosage  limits  that  we  have,  will  help  solve  the 
problem  without  forcing  these  products  off  the  marketplace. 

Mr.  McCOLLUM.  Thank  you  for  that  explanation  because  that  is 
what  we  need  really  on  the  record. 

Mr.  Schumer. 

Mr.  Schumer.  I  thank  you,  Mr.  Chairman.  I'll  be  very  quick.  I 
just  wanted  to  ask  you,  I  appreciate  your  efforts.  Senator.  I  know 
you  are  talking  to  DEA.  I  take  it  the  two  of  you  have  come — DEA 
and  you  and  Senator  Biden  have  come  pretty  close,  you're  almost 
there? 

Mr.  Hatch.  I  think  we  have.  We  are  hopeful  that  we're  pleasing 
DEA  with  what  we're  trying  to  do.  Our  intention  is  to  always  be 
cooperative  and  help  the  Drug  Enforcement  Administration.  We 
think  they  have  got  one  of  the  best  leaders  in  Washington  here 
today  in  Tom  Constantine. 

Mr.  Schumer.  Let  me  ask  you  this:  if  we  in  the  House  were  to 
go  with  our  own  bill,  do  you  think  we  would  have  enough  time  to 
do  a  conference  and  everything  else?  It's  my  judgment  we  ought  to 
try  to  come  to  an  agreement  before  all  of  that  so  that  we  can. 

Mr.  Hatch.  If  we  can,  that  would  be  preferable.  But  I  still  want 
you  to  move  ahead  as  fast  as  you  can,  because  we  may  be  able  to 
put  your  bill  through  the  Senate,  because  they  are  almost  the  same 
bill.  Now  we  are  working  on  some  nuances  over  on  our  side  that 
we're  probably  all  going  to  have  to  agree  with.  We  will  try  to  get 
that  done  in  the  next  number  of  days. 

But  if  you  want  my  opinion,  I  think  we  ought  to  get  rid  of  this 
regulation. 

Mr.  Schumer.  Right. 

Mr.  Hatch.  I  think  we  ought  to  move  forward  rapidly  with  this 
legislation.  It  will  give  the  DEA  the  backing  and  enforcement 
power  they  need  without  sales  of  legitimate  products. 

Mr.  Schumer.  No,  I  think  what  you  have  done  in  working  with 
the  DEA  has  really  helped  move  the  thing  forward,  and  I  salute 
you  for  it.  I  just  wouldn't  want  to  see  the  thing  get  lost  by  the 
end — you  know,  in  the  short  time  that  we  have  left. 

Mr.  Hatch.  With  your  help,  I  don't  think  it  will  be.  If  your  com- 
mittee will  continue  to  push  this  the  way  you  are,  we're  going  to 
do  the  job  in  the  Senate.  I  think  we'll  get  it  done. 
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But  let's  say  that  we  get  a  bill  through  the  Senate  that  is  almost 
identical  to  the  Heineman  and  Mr.  Fazio's  bill;  we're  hopeful  the 
Senate  will  take  it  or  the  House  will  take  up  our  bill.  We'll  try  to 
do  what  we  can  do  to  take  yours. 

Mr.  SCHUMER.  I  agree  with  you.  That's  the  best  way  to  do  it. 
That's  possible. 

Mr.  Hatch.  If  we  can  get  that,  I  would  prefer  it. 

Mr.  SCHUMER.  Thank  you. 

Mr.  McCoLLUM.  I  know  Senator  Hatch  has  got  to  get  going.  Mr. 
Coble,  do  you  have  a  question? 

Mr.  Coble.  A  very  brief  one.  Orrin,  good  to  have  you  over  here. 

Mr.  Chairman,  I'll  be  very  brief. 

In  your  testimony,  you  indicated  that  methamphetamine  is  a 
problem.  Then  you  said  especially  in  our  Western  States.  I  think 
traditionally  we  have  associated  meth  with  the  Southwestern  or 
Western  connection.  Is  the  main  reason  for  that  the  Mexico  in- 
volvement? 

Mr.  Hatch.  That's  part  of  it.  Secondly,  it's  entrenched  in  the 
West.  In  Utah,  in  our  case,  it's  because  we're  the  crossroads  of  the 
West.  We  have  a  good  highway  system  and  all  kinds  of  small  air- 
ports. It's  easier  in  an  obscure  way  to  do  some  of  the  things  that 
the  meth  people  have  done.  But  it's  moving  across  the  country.  It's 
in  the  Midwest  now,  in  Nebraska,  Iowa  and  other  States. 

Mr.  Coble.  Well,  the  chairman  said  even  in  Florida. 

Mr.  Hatch.  It's  all  over  the  country.  It's  going  to  take  over  un- 
less we  do  something  substantial  here.  These  bills  are  very  impor- 
tant. 

Mr.  Coble.  I  thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you  very  much. 

Mr.  Scott. 

Mr.  Scott.  I  would  yield  to  the  gentleman  from  North  Carolina. 

Mr.  McCOLLUM.  Mr.  Watt,  you  are  yielded  to  by  Mr.  Scott. 

Mr.  Watt.  Are  we  taking  questions? 

Mr.  McCOLLUM.  We're  taking  them  briefly.  But  Senator  Hatch — 
you  walked  in  a  little  late  probably — has  to  really  scoot,  so  we're 
trying  to  be  real  brief.  We're  not  doing  the  5  minutes.  We're  just 
doing  whatever,  if  you  can  be 

Mr.  Watt.  I  will  take  my  turn  behind  whoever  is  next. 

Mr.  McCoLLUM.  Mr.  Scott. 

Mr.  Scott.  Senator,  I  understand  in  your  bill  the  mandatory 
minimums  may  not  still  be  there.  Is  that  my  understanding? 

Mr.  Hatch.  We  had  mandatory  minimum  sentences  in  our  bill. 
Senator  Kennedy  does  not  want  the  mandatory  minimum  lan- 
guage, and  wants  the  sentencing  guidelines  to  control.  In  order  to 
get  the  bill  through,  we  have  given  up  the  mandatory  minimums, 
but  will  have  the  Kennedy  language. 

We  had  all  the  Republicans  in  the  Senate  in  agreement.  We  had 
all  the  Democrats  except  Senator  Kennedy  and  Senator  Simon 
other.  Then  once  we  got  that  agreed  to,  Senator  Feinstein  had 
some  problems.  So  we're  trying  to  work  those  out  with  her.  I  think 
we'll  get  that  done  in  the  next  day. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Mr.  Heineman. 

Mr.  Heineman.  No. 
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Mr.  McCoLLUM.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  was  about  to  think  we 
were  going  to  turn  this  into  a  press  conference  rather  than  a  hear- 
ing. 

Has  anybody  done  a  fiscal  impact  on  this  bill?  It  seems  to  me  if 
we  are  talking  about  imposing  a  sentence  that's  equivalent  to  the 
crack  cocaine  sentencing  level,  and  we  have  seen  the  impact  that 
that  sentencing  level  has  had  on  the  level  of  incarceration  and  de- 
mand on  prison  space,  that  there  would  be  a  need  for  a  fiscal  im- 
pact or  some  assessment  of  the  impact  that  that  would  have.  Has 
anybody  done  that? 

Mr.  Hatch.  I  don't  know  that  we've  done  an  assessment.  We  will 
say  that  methamphetamine  abuse  has  risen  like  321  percent. 

Mr.  Watt.  I  understand  that  this  is  a  serious  problem,  but 
there's  another  side.  I'm  not  questioning  the  problem.  I  think  it  is 
a  problem.  But  we  also  have  a  responsibility  on  the  budgetary  side 
and  the  fiscal  impact  side  and  the  human  side,  to  see  what  the  im- 
plication is  on  that  side.  I  am  troubled  that  we  are  rushing  into 
something  here  that  we  have  not  really  studied  the  impact  of. 

Mr.  Hatch.  You  raise  a  good  point.  I  do  think  the  DEA  probably 
will  have  some  answers  to  that.  I  personally  do  not.  But  I  do  think 
that  we  have  to  do  something  about  this  meth  scourge  that's  now 
engulfing  the  whole  country,  not  just  the  west.  It's  becoming  a 
major,  major  problem. 

Mr.  Watt.  Is  there  anything  in  this  bill  that  would  address  the 
problem  of  demand  as  opposed  to  simply  responding  to  it  after 
somebody  has  used  this  drug? 

Mr.  Hatch.  We  provide  for  an  interagency  task  force  in  this  bill 
that  will  look  at  that  issue.  On  your  prior  question,  the  Kennedy 
language,  which  would  require  the  sentencing  guidelines  to  apply, 
would  I  think  tend  to  help  resolve  some  of  the  problems  that  you 
have. 

Mr.  Watt.  As  I  understand  this  bill,  it  would  increase  the  pen- 
alties for  possession  and  trafficking,  to  make  them  equivalent  to 
the  penalties  for  crack  cocaine.  That's  not  leaving  the  Sentencing 
Commission  any  discretion  on  that  issue,  I  take  it.  Am  I  misunder- 
standing what  the  bill  will  do? 

Mr.  Hatch.  We  believe  the  Kennedy  amendment  will  resolve 
your  concerns  there.  Personally,  I  have  got  to  say  that  I  think  it 
ought  to  be  treated  like  crack  cocaine.  It's  dangerous. 

Mr.  Watt.  Well,  that  begs  the  question  of  whether  we  are  treat- 
ing crack  cocaine  appropriately. 

Mr.  Hatch.  I  think  we  are.  Frankly,  I  think  instead  of  reducing 
sentencing  for  crack  cocaine  to  the  level  of  powder,  we  ought  to  in- 
crease the  powder  sentencing.  But  that's  my  opinion.  You  may  dif- 
fer with  that.  I  think  it's  an  area  where  there  can  be  legitimate  dif- 
ferences. 

On  this  one,  yes,  we're  treating  it  fairly  strmgently  in  our  bill. 
But  the  Kennedy  change  to  our  bill,  changing  penalties  from  man- 
datory minimum  sentences  to  Sentencing  Commission  guidelines,  it 
seems  to  me,  may  address  some  of  your  concern. 

Mr.  Watt.  Has  anybody  addressed  the  issue  of  the  use  patterns 
of  methamphetamine  to  assure  that  we  don't  get  into  the  same  dis- 
parity issues  that  we  have  in  the  crack  and  powder? 
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Mr.  Hatch.  I  think  the  DEA  should  answer  that  question.  They 
are  here  today,  so  I'm  hopeful  that  they  can  provide  that  answer. 

To  me,  what  is  important  here  is  that  we  take  tough  action 
against  the  abuse  of  drugs.  Meth  is  one  of  the  most  abused  drugs 
in  our  society  today.  It's  killing  our  kids.  I  think  we  ought  to  take 
tough  action  on  it.  That's  why  I  think  these  two  bills  are  worth- 
while. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Watt.  I  appreciate  it. 

Mr.  Bryant,  do  you  have  any  questions  of  Senator  Hatch? 

Mr.  Bryant  of  Tennessee.  I  have  no  questions. 

Mr.  McCOLLUM.  Mr.  Chabot. 

Mr.  Chabot.  No  questions. 

Mr.  McCOLLUM.  Thank  you.  I  want  to  thank  you  again.  Senator, 
for  coming  over  and  spending  the  time  with  us,  and  look  forward 
to  working  with  you.  I  think  we  can  get  a  bill.  I  think  the  types 
of  changes  you  have  had  to  make  are  something  that  Mr. 
Heineman  and  I  and  Mr.  Schumer  will  be  more  than  happy  to  work 
out. 

I  just  hope  that  we  are  able  to  get  this  through.  We've  got  about, 
like  I  say,  half  a  dozen  to  a  dozen  others  that  at  some  point  in  the 
next  week  or  so,  you  and  I  and  Chuck  and  maybe  Joe  Biden  ought 
to  sit  down  and  see  what  we  can  iron  out. 

Mr.  Hatch.  I  think  we  can  get  it  done.  I  want  to  thank  you,  Mr. 
Chairman,  for  being  willing  to  take  this  action,  and  other  members 
of  this  committee,  because  something  has  to  be  done  here. 

Mr.  McCOLLUM.  Absolutely. 

Mr.  Hatch.  I  don't  think  the  regulation  solves  the  problem.  In 
fact,  I  think  it  creates  more  problems  than  it  solves.  Frankly,  if  we 
can  get  this  bill  done,  I  think  the  DEA  will  be  happy.  At  least  I 
hope  they  will.  I  intend  to  make  them  happy.  I  hope  we  can  pre- 
vent drug  abuse  in  this  country  in  a  much  more  substantial  way 
than  we  have  in  the  past. 

Mr.  McCoLLUM.  Well,  it's  a  big  help  to  have  you  come  over  here 
and  say  it  today.  I  mean  it  really  does  help  move  the  bill.  So  thank 
you  very  much  for  coming. 

Mr.  Hatch.  Thank  you  so  much.  Nice  to  see  all  of  you. 

Mr.  CONYERS.  Mr.  Chairman. 

Mr.  McCOLLUM.  Yes.  Mr.  Conyers  just  walked  in. 

Mr.  Conyers.  Can  I  say  good  morning  to  the  chairman  of  the  Ju- 
diciary Committee  in  the  Senate? 

Mr.  McCoLLUM.  I  yield  for  that  purpose,  definitely. 

Mr.  Conyers.  I  just  did. 

Mr.  McCOLLUM.  Thank  you.  Without  objection,  his  full  statement 
will  be  entered  into  the  record.  I  don't  know  that  I  said  that  either, 
but  that  needs  to  be  said.  Thanks  again. 

[The  prepared  statement  of  Mr.  Conyers  follows:] 

Prepared  Statement  of  Hon.  John  Conyers,  Jr.,  a  Representative  in 
Congress  From  the  State  of  Michigan 

I  am  pleased  that  we  are  considering  a  bill  aimed  at  dealing  with  the  upsurge 
in  methamphetamine  use.  Methamphetamines,  commonly  referred  to  as  "meth"  or 
"crank"  are  becoming  as  popular  in  the  1990s  as  crack  was  in  the  1980s.  Nationally, 
meth  related  deaths  more  than  tripled  between  1992  and  1994.  In  California,  meth 
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has  become  the  drug  of  choice  and  as  the  saying  goes,  "as  California  goes,  so  goes 
the  nation." 

We  need  to  get  the  word  out  that  meth  is  dangerous.  People  who  think  it  is  safer 
than  crack  are  seriously  misguided.  Meth  is  more  likely  to  make  you  psychotic  than 
cocaine  and  it  can  leave  you  feeling  paranoid  and  violent  for  hours  or  even  days — 
sometimes  delusions  persist  indefinitely. 

Meth,  like  heroine,  like  cocaine  and  like  LSD  is  a  terrible  drug,  capable  of  real 
harm.  We  need  to  act  before  use  of  this  drug  becomes  pervasive  and  before  it  de- 
stroys communities  as  other  drugs  have  done. 

I  favor  strong,  proportional  penalties  for  the  manufacture  and  distribution  of 
methamphetamines.  I  also  want  to  make  sure  that  the  experts  in  this  area,  the 
Drug  Enforcement  Association,  support  any  legislation  we  pass.  At  the  same  time, 
we  need  to  be  certain  that  we  do  not  unduly  burden  legitimate  industries  that  man- 
ufacture pseudoephedrine,  a  corrosion  cold  remedy  that  is  also  used  to  manufacture 
meth. 

With  these  thoughts  in  mind,  I  look  forward  to  hearing  frown  today's  witnesses 
who  can  advise  us  as  to  how  we  can  best  deal  with  the  scourge  of 
methamphetamines. 

Mr.  Hatch.  Thank  you.  Good  to  see  you.  Thanks  to  all  of  you. 

Mr.  McCOLLUM.  Unless  somebody  has  a  burning  desire,  and 
maybe  Mr.  Heineman  or  Mr.  Schumer  or  somebody  does,  to  make 
an  opening  statement  we  cut  short  a  while  ago,  I  am  going  to  move 
on  to  the  panel.  But  if  you  would  like  to,  I  would  be  glad  to  yield 
to  you  to  do  that.  You  are  the  author  of  this  bill.  I  put  mine  in  the 
record,  but  you  may  feel  free  to  make  any  comments  you  wish,  Mr. 
Heineman. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman.  I  do  want  to  thank 
you  and  the  staff  for  conducting  this  hearing.  My  legislation,  the 
Comprehensive  Methamphetamine  Act  of  1996,  which  I  introduced 
as  companion  legislation  to  Senator  Hatch's  bill  of  the  same  name. 

Meth,  commonly  known  as  speed,  is  highly  addictive  and  causes 
permanent  brain  damage  to  long-term  users.  Meth  has  become  a 
public  health  crisis  in  California  and  the  Southwest  and  is  moving 
east.  DEA  records  indicate  a  57-percent  increase  in  meth,  in  meth 
labs,  from  January  to  May  of  this  year  alone.  In  1994,  California 
experienced  a  49-percent  increase  in  meth-related  emergency  room 
admission.  In  Phoenix,  police  link  a  40-percent  increase  in  homi- 
cides directly  to  the  sudden  rise  in  meth  production. 

Meth  produces  a  euphoric  high,  but  also  produces  deep  depres- 
sion and  violent  rages.  In  one  particular  gruesome  case,  Eric  Smith 
of  Chandler,  AZ,  hinged  on  meth  for  24  hours  and  then  beheaded 
his  son  and  tossed  his  head  from  the  window  of  his  van  onto  a  busy 
highway. 

Secret  labs  manufacture  meth  from  chemicals  with  legitimate 
medical  use.  Two  of  the  most  common  precursor  drugs,  ephedrine 
and  pseudoephedrine,  are  common  ingredients  in  cold,  cough,  and 
flu  medication.  More  than  100  over-the-counter  cold  and  allergy 
medicines  contain  pseudoephedrine.  These  products  are  used  by 
more  than  90  million  Americans  and  account  for  one  -billion  dollars 
a  year  in  legitimate  sales.  However,  rogue  chemists  can  easily  con- 
vert these  cold  and  allergy  medicines  containing  pseudoephedrine 
to  meth. 

While  I  am  committed  to  eliminating  meth,  I  believe  we  can  do 
it  without  forcing  drug  stores  from  removing  cold  and  allergy  medi- 
cations from  their  shelves  because  of  overly  burdensome  regula- 
tions. As  written,  the  DEA  regulations  apply  new  recordkeeping  re- 
quirements for  retailers,  forcing  individual  clerks  to  engage  in  com- 


48 

plicated  calculation  concerning  base  chemical  quantities.  Failure  to 
comply  or  make  correct  calculations  can  result  in  30,000  dollars  in 
fines  or  incarceration. 

Instead  of  complying  with  these  criminal  regulations,  drug  stores 
will  simply  remove  most  cold  and  allergy  medicine  from  their 
shelves.  This  will  dramatically  affect  the  90  million  consumers  who 
rely  on  this  medicine. 

This  is  a  nonpartisan  issue,  Mr.  Chairman.  Ranking  Member 
Schumer  wrote  DEA  Administrator  Constantine  on  February  28  to 
express  the  very  same  concerns  regarding  DEA's  proposed  regula- 
tion that  Congressman  Watt  and  Coble  and  I  raised  in  the  March 
19  letter.  In  fact,  I  am  working  in  conjunction  with  Congressman 
Fazio  from  California,  who  introduced  H.R.  3908,  which  is  identical 
to  my  legislation.  This  is  indicative  of  the  bipartisan  nature  of  this 
legislation. 

As  a  38-year  law  enforcement  veteran,  I  believe  that  we  must 
take  dramatic  action  to  ensure  that  meth  is  eradicated,  while  at 
the  same  time,  enabling  consumers  access  to  cold  and  allergy  medi- 
cations. That's  why  I  introduced  this  legislation,  which  increases 
penalties  for  possession  and  traifficking  of  meth,  making  them 
equivalent  to  the  penalties  for  crack  cocaine,  increases  penalties  for 
illegal  possession  and  trafficking  of  precursor  chemicals  used  for 
the  manufacture  for  methamphetamine  and  other  controlled  sub- 
stances, reduce  the  single  transactions  reporting  requirements  for 
all  sales  other  than  ordinary  over-the-counter  pseudoephedrine  or 
phenylpropanolamine  containing  products  from  one  kilo  to  48 
grams  creates  a  safe  harbor  for  ordinary  over-the-counter  products 
containing  pseudoephedrine  and  phenylpropanolamine,  to  cover 
these  products  packaged  in  package  sizes  of  not  greater  than  three 
grams  of  pseudoephedrine  or  phenylpropanolamine  based,  and 
packaged  in  blister  packs. 

This  will  effectively  combat  shelf-sweeping.  It  establishes  new  re- 
porting requirements  for  firms  that  sell  pseudoephedrine  or  phenyl- 
propanolamine products  by  way  of  mail  orders,  imposes  tougher 
penalties  for  those  who  import  meth  or  its  precursor  chemicals 
with  the  intent  to  distribute  them  within  the  United  States. 

H.R.  3852  represents  a  common-sense  approach  to  a  dangerous 
problem.  It  fairly  balances  the  concerns  of  consumers  with  those  of 
law  enforcement,  so  that  meth  can  be  eliminated.  I  look  forward  to 
working  in  a  bipartisan  fashion  with  both  you,  Mr.  Chairman,  and 
the  ranking  member,  so  that  we  can  get  this  legislation  passed  be- 
fore Congress  adjourns  for  the  year.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Heineman.  H.R. 
3852  is  your  bill.  It  has  five  titles  to  it.  You  have  certainly  ex- 
plained very  well  why  we  need  to  do  this.  I  wanted  to  give  you  that 
opportunity  as  the  author. 

Mr.  Schumer,  do  you,  Mr.  Scott,  or  anybody  else  want  to  make 
an  opening  statement? 

Mr.  Schumer.  Mr.  Chairman,  I  have  an  opening  statement 
which  expresses  my  misgivings,  some  of  my  misgivings,  and  hope 
that  we  can  work  everything  out.  But  in  the  interest  of  time,  I  will 
just  ask  unanimous  consent  that  it  be  submitted  in  the  record. 

I  just  would  say  that  I  think  the  work  in  the  Senate  has  really 
made  the  path  pretty  viable  to  pass  this  legislation.  The  com- 
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promises  between  both  Senator  Hatch  and  Senator  Kennedy,  as 
well  as  between  Senator  Hatch,  Senator  Biden,  DEA  and  the  indus- 
try, seem  to  bring  us  fairly  close  to  pretty  big  consensus. 

I  worry,  if  we  do  our  own  bill,  that  it  just  may  get  stuck,  as 
things  tend  to  do  at  the  end  of  session,  at  least  in  the  16  years  you 
and  I  have  been  here.  So  I  would  just  hope  we  can  sort  of  go  along 
the  same  path  that  Senator  Hatch  has.  I  know  that  the  gentleman 
from  North  Carolina  is  interested  in  doing  that  as  well. 

Mr.  McCOLLUM.  I  thank  the  gentleman.  Without  objection,  your 
statement  will  be  admitted  into  the  record. 

[The  prepared  statement  of  Mr.  Schumer  follows:] 
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Prepared  Statement  of  Hon.  Charles  E.  Schumer,  a  Representative  in 
Congress  From  the  State  of  New  York 

THANK  YOU,  MR.  CHAIRMAN. 

I  STRONGLY  AGREE  THAT  WE  NEED  TO  CRACK 
DOWN  ON  THE  TRAFFIC  IN  METHAMPHETAMINE. 

BY  ANY  NAME  --  CRANK,  SPEED,  OR  CRYSTAL  - 
THIS  INCREASINGLY  POPULAR  DRUG  IS  EXTREMELY 
DANGEROUS. 

METHAMPHETAMINE  DESTROYS  INDIVIDUALS.    IT 
WRECKS  FAMILIES.    ITS  VERY  MANUFACTURE  IS  A 
RECKLESS  PROCESS.    "METH"  IS  MADE  IN 
CLANDESTINE  LABORATORIES  THAT  POLLUTE  THE 
ENVIRONMENT  AND  CAN  LITERALLY  EXPLODE  AT  ANY 
MOMENT. 

METHAMPHETAMINE  »  LIKE  ALL  ILLEGAL  DRUGS  - 
SPINS  A  WEB  OF  VIOLENT  CRIME  FAR  BEYOND  THE 
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DAMAGE  ITS  ILLICIT  USE  CAUSES. 

THIS  DRUG  SHOULD  BE  ERADICATED. 

I  CONGRATULATE  YOU  FOR  HOLDING  THIS 
HEARING,  MR.  CHAIRMAN.   I  AGREE  THAT  WE  NEED 
TOUGHER  LAWS  ON  THIS  SUBJECT. 

I  COMMEND  THE  SPONSORS  OF  THIS  LEGISLATION 
FOR  THEIR  GOOD  INTENTIONS. 

AND  I  APPLAUD  THE  DRUG  ENFORCEMENT 
ADMINISTRATION  FOR  ITS  DILIGENT  EFFORTS  TO 
ALERT  CONGRESS  AND  AMERICA  TO  THIS  GROWING 
DANGER,  AND  FOR  THE  STRONG  STEPS  IT  IS  TAKING 
TO  FIGHT  THE  TRAFFIC  IN  THIS  TERRIBLE  DRUG. 

THE  LEGISLATION  BEFORE  US  HAS  MANY  STRONG 
POINTS.   THESE  INCLUDE  TOUGHER  PENALTIES  FOR 
MANUFACTURING  AND  TRAFFICKING  IN 
METHAMPHETAMINE,  AND  EXPANDING  EXISTING  LAW 
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TO  GO  AFTER  FOREIGN  SUPPLIERS  OF  THE  DRUG  OR 
THE  CHEMICALS  FROM  WHICH  IT  IS  MADE.    I  ALSO 
SUPPORT  GIVING  THE  ATTORNEY  GENERAL  GREATER 
CIVIL  POWER  TO  SHUT  DOWN  CHEMICAL 
MANUFACTURERS  AND  OTHERS  WHO  RECKLESSLY 
SEND  SUPPLIES  TO  ILLICIT  DRUG  RINGS. 

MY  CONCERN  HAS  BEEN  TO  BE  SURE  THAT  THIS 
BILL  IS  TOUGH  ENOUGH  IN  REGULATING  THE  SO- 
CALLED  "PRECURSOR"  CHEMICALS  FROM  WHICH 
METHAMPHETAMINE  IS  MADE. 

I  WANT  TO  BE  SURE  THAT  THIS  BILL  IS  EFFECTIVE 
IN  CUTTING  OFF  THE  SUPPLY  OF  THOSE  CHEMICALS 
TO  THE  RUTHLESS  PEOPLE  WHO  MAKE  THIS  DRUG. 
AND  I  WANT  TO  BE  CERTAIN  THAT  IT  DOES  NOT 
CREATE  ANY  LOOPHOLES  THAT  WILL  COME  BACK  TO 
HAUNT  US  IN  THE  FUTURE. 
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I  KNOW  THAT  THE  PHARMACEUTICAL  INDUSTRY 
AND  RETAIL  DRUG  STORES  HAVE  LEGITIMATE 
CONCERNS  ABOUT  EXACTLY  HOW  WE  TIGHTEN 
CONTROLS  OVER  THE  SALE  OF  LARGE  QUANTITIES  OF 
LEGAL  DRUGS  -  SUCH  AS  MANY  POPULAR  COLD 
MEDICATIONS  ■-  THAT  CONTAIN  "PRECURSOR" 
CHEMICALS. 

I  AM  SYMPATHETIC  TO  THEIR  CONCERNS.     I 
DON'T  WANT  TO  UNDULY  BURDEN  OR  UNFAIRLY 
PENALIZE  THE  NEIGHBORHOOD  DRUG  STORE.    I 
DON'T  WANT  TO  UNNECESSARILY  INCONVENIENCE 
THE  MILLIONS  OF  AMERICANS  WHO  USE  THESE  LEGAL 
OVER-THE-COUNTER  DRUGS  EVERY  DAY,  SIMPLY  TO 
RELIEVE  COLD  OR  ALLERGY  SYMPTOMS.     AT  THE 
SAME  TIME,  I  AM  AWARE  THAT  THE  DEA  -  LAW 
ENFORCEMENT  OFFICIALS  ON  THE  FRONT  LINE  OF 
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OUR  FIGHT  AGAINST  METHAMPHETAMINE  -  HAVE 
EXPRESSED  CONCERNS  ABOUT  THE  DETAILS  OF  THIS 
BILL  AS  IT  WAS  INTRODUCED.    I  UNDERSTAND  THAT 
THOSE  CONCERNS  ARE  BEING  ADDRESSED  IN  THE 
OTHER  BODY  AND  THAT  CHANGES  ARE  BEING  MADE 
THERE  IN  A  BI-PARTISAN  MANNER. 

I  HOPE  AND  EXPECT  THAT  WE  WILL  DO  THE  SAME 
IN  THIS  COMMITTEE  AFTER  WE  HEAR  TESTIMONY 
FROM  ALL  SIDES  TODAY. 

I  WILL  ENTHUSIASTICALLY  SUPPORT  THIS  BILL 
]UST  AS  SOON  AS  I  AM  SURE  THAT  WE  HAVE  MADE  IT 
AS  TOUGH  AND  EFFECTIVE  -  AND  FAIR  -  AS  IT  CAN 
BE. 

THANK  YOU,  MR.  CHAIRMAN. 
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Mr.  McCoLLUM.  It  is  our  intent,  as  you  know  from  our  discus- 
sions, to  work  something  out  as  best  we  can  to  get  through  in  3 
weeks  that  are  left,  but  it  is  our  intent  to  produce  a  product  over 
here.  I  hope  that  product  is  what  in  the  end  is  what  the  Senate 
adopts,  which  I  suspect  it  will  be. 

Mr.  Scott,  do  you  have  any  opening  remarks  you  wish  to  make? 

Mr.  Scott.  None.  I  think  we'll  follow  through  with  questions  as 
we  go  along. 

Mr.  McCOLLUM.  I'll  be  happy  to. 

Mr.  Chabot,  Mr.  Watt,  either  one  wish  to  make  opening  state- 
ments? 

Mr.  Chabot.  No. 

Mr.  McCoLLUM.  If  not,  I  would  like  to  introduce  our  second 
panel  this  morning.  It  is  one  witness.  When  you  say  "panel,"  you 
have  a  hard  time  thinking  about  one  person,  but  that's  what  we 
had  with  Senator  Hatch,  and  that's  what  we  have  with  Mr.  Wankel 
this  morning.  He  is  Harold  Wankel,  Chief  of  Operations  for  the 
Drug  Enforcement  Administration. 

Mr.  Wankel  began  his  career  in  Federal  drug  law  enforcement  in 
1970  as  a  narcotics  agent  in  Kansas  City,  MI,  for  the  Bureau  of 
Narcotics  and  Dangerous  Drugs  of  the  Department  of  Justice.  Since 
1970,  Mr.  Wankel  has  held  several  positions  with  the  BMDD  and 
its  successor  agency,  the  Drug  Enforcement  Administration,  includ- 
ing special  agent  country  attache  in  Afghanistan  and  Pakistan,  and 
Deputy  Assistant  Administrator  for  the  Office  of  Investigative  Sup- 
port. 

Prior  to  assuming  his  present  position  as  Chief  of  Operations  in 
May  1995,  Mr.  Wankel  participated  on  an  executive  exchange  pro- 
gram for  1  year,  serving  as  Deputy  Director  of  the  FBI's  Criminal 
Division.  Presently,  as  DEA's  Chief  of  Operations,  Mr.  Wankel 
oversees  enforcement  programs  throughout  the  worldwide  network 
of  over  200  DEA  offices  in  the  United  States  and  abroad. 

We  really  want  to  thank  you  for  your  coming  today.  DEA  obvi- 
ously is  at  the  front  lines.  You  have  been  at  the  front  lines  person- 
ally of  our  war  against  drugs  for  quite  some  time.  So  your  com- 
ments today  and  your  being  here  with  us  is  most  appreciated  on 
this  particular  bill. 

You  are  welcome  to  proceed  to  give  us  any  portion  of  your  state- 
ment you  wish.  Without  objection,  the  entire  statement  will  be  ad- 
mitted into  the  record.  So  ordered. 

Mr.  Wankel. 

STATEMENT  OF  HAROLD  D.  WANKEL,  CHIEF  OF  OPERATIONS, 
DRUG  ENFORCEMENT  ADMINISTRATION 

Mr.  Wankel.  Thank  you  very  much  for  the  kind  introduction. 
Chairman  McCollum,  and  members  of  the  subcommittee,  thank 
you  for  this  opportunity  to  testify  on  the  Comprehensive  Meth- 
amphetamine  Control  Act  of  1996,  H.R.  3852.  Before  I  discuss  the 
bill  directly,  I  believe  that  it  is  important  to  highlight  the  severity 
of  the  methamphetamine  abuse  problem  in  the  United  States  and 
the  importance  of  current  efforts  to  control  this  problem. 

Methamphetamine,  which  DEA  regulates  as  a  schedule  II  con- 
trolled substance,  is  the  most  prevalent  controlled  substance  clan- 
destinely manufactured  in  the  United  States.  Between  January  1, 
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1994,  and  July  31,  1996,  the  Drug  Enforcement  Administration  has 
been  involved  in  the  domestic  seizure  of  1,015  methamphetamine 
laboratories.  From  January  to  June  of  this  year,  we  have  seized 
365  clandestine  laboratories,  almost  all  of  them  used  to  produce 
methamphetamine. 

Ephedrine  importation  has  risen  20  percent  per  year  for  the  last 
2  years.  State  law  enforcement  agencies  have  seized  hundreds 
more  labs.  The  chemicals  ephedrine  and/or  pseudoephedrine  were 
used  as  the  precursor  material  at  the  vast  majority  of  these  labora- 
tories. Increasingly,  we're  seeing  pseudoephedrine  more  and  more 
frequently  at  lab  sites. 

The  clandestine  manufacture  and  distribution  of  methamphet- 
amine are  serious  national  public  health  problems,  which  require 
Federal  action.  Nationally,  over  700  methamphetamine  related 
deaths  were  documented  in  the  United  States  in  1994.  But  this  is 
only  an  indicator  of  an  abuse  problem  involving  hundreds  of  thou- 
sands of  Americans  with  the  concomitant  mental  and  physical  in- 
jury, loss  of  opportunity,  and  disruption  of  families. 

In  addition,  there  is  substantial  evidence  that  the  abuse  of  meth- 
amphetamine is  associated  with  violent  behavior  and  criminal  ac- 
tivity. Despite  considerable  efforts  by  U.S.  law  enforcement,  the  il- 
licit production,  distribution,  and  abuse  of  methamphetamine  con- 
tinues to  grow  at  an  alarming  rate.  As  noted  in  the  President's  Na- 
tional Methamphetamine  Strategy,  which  was  unveiled  in  April 
1996,  methamphetamine  deaths  in  four  U.S.  cities  were  up  176 
percent  in  3  years.  Data  from  medical  examiners  reporting  to  the 
Drug  Abuse  Warning  Network,  or  DAWN,  shows  that  there  have 
been  2,439  methamphetamine-related  deaths  for  the  period  1991  to 

1995.  Approximately  three-fourths,  or  1,896  of  these  deaths  oc- 
curred in  the  last  3  years,  1993  to  1995.  The  cities  of  Los  Angeles, 
Phoenix,  San  Diego,  and  San  Francisco  have  accounted  for  1,878  or 
73  percent  of  these  deaths. 

The  majority  of  the  methamphetamine  available  in  the  United 
States  is  controlled  by  traffickers  from  Mexico  who  manufacture 
the  product  in  Mexico  or  in  major  labs  in  California  and  in  the 
Southwest.  There  are  hundreds  of  other  labs  across  the  United 
States,  in  the  Midwest,  the  Southeast,  as  well  as  in  the  Southwest 
and  California,  which  are  operated  on  a  smaller  scale,  but  are  no 
less  a  threat  to  the  well-being  of  Americans.  In  many  of  these 
smaller  labs,  meth  manufacturers  rely  on  pseudoephedrine  prod- 
ucts to  make  methamphetamine.  The  large-scale  operators  in  Mex- 
ico, or  those  traffickers  operating  large  labs  with  help  from  Mexi- 
can traffickers  in  the  United  States,  have  relied  in  the  past  on 
ephedrine,  which  is  now  tightly  controlled  in  the  United  States. 
These  traffickers  found  alternative  sources  of  supply  from  countries 
such  as  China,  the  Czech  Republic,  and  India  to  compensate  for  a 
lack  of  supply  in  the  United  States.  As  ephedrine  becomes  even 
more  difficult  to  obtain,  these  large-scale  manufacturers  are  also 
turning  to  pseudoephedrine. 

An  integral  part  of  the  President's  strategy,  in  addition  to 
targeting  the  highest  level  methamphetamine  violators,  is  the  con- 
trol of  pseudoephedrine  drug  products.  The  percentage  of  labora- 
tories using  pseudoephedrine  as  the  precursors  for  methamphet- 
amine is  increasing.  This  is  the  result  of  the  success  we  have  had 
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in  cutting  the  foreign  supplies  of  ephedrine  to  Mexico  and  in  con- 
trolling ephedrine  drug  products  in  the  United  States. 

In  1992,  less  than  1.5  percent  of  laboratories  used 
pseudoephedrine.  In  1995,  approximately  28  percent  of  laboratories 
used  pseudoephedrine.  Data  available  shows  that  this  percentage 
has  increased  to  over  38  percent,  and  could  be  over  55  percent  by 
the  end  of  the  year  1996.  To  date,  all  of  the  pseudoephedrine  en- 
countered has  been  in  the  form  of  legal  drug  products.  DEA  has  yet 
to  discover  a  laboratory  using  pseudoephedrine  bulk  powder. 
Present  laboratory  analysis  and  case  investigations  show  that  these 
drug  products  are  being  diverted  in  huge  quantities  from  mail 
order  houses  and  retail  outlets,  including  head  shops  and  legiti- 
mate pharmacies.  All  of  these  sources  are  considered  to  be  over- 
the-counter. 

DEA  and  the  Department  of  Justice  have  been  involved  in  exten- 
sive negotiations  with  the  Senate  staff  on  S.  1965,  the  Senate  com- 
panion bill  to  H.R.  3852.  We're  hopeful  that  a  number  of  construc- 
tive changes  will  be  made.  While  it  does  not  contain  everj^thing 
which  we  would  like,  assuming  the  amendments  to  S.  1965  to 
which  we  have  agreed,  are  incorporated  into  the  final  bill,  the 
amended  version  of  S.  1965  is  acceptable  to  DEA.  Indeed,  certain 
portions  of  the  bill  greatly  strengthen  our  ability  to  deal  with  the 
methamphetamine  problem. 

In  this  testimony,  however,  I  will  address  features  of  H.R.  3852 
in  its  present  form  before  the  subcommittee.  My  comments  will  be 
limited  to  those  sections  with  which  we  have  the  greatest  concern. 
But  I  do  want  to  be  clear  that  there  are  a  number  of  features  of 
the  bill  that  we  strongly  support. 

I  first  wish  to  discuss  section  401.  The  bill  provides  that  this  sec- 
tion not  apply  to  the  sale  of  over-the-counter  products  initially  in- 
troduced into  interstate  commerce  prior  to  9  months  after  the  date 
of  enactment  of  the  act.  When  a  product  is  initially  introduced  into 
interstate  commerce,  will  be  extremely  troublesome  for  retailers, 
regulatory  and  law  enforcement  officials  to  determine. 

Further,  although  DEA  hopes  this  is  not  the  case,  this  effective 
date  may  well  have  the  unfortunate  result  of  providing  additional 
opportunities  for  diversion.  Manufacturers  would  be  able  to  manu- 
facture and  distribute  these  products  prior  to  the  end  of  the  9- 
month  period.  Those  distributors,  such  as  mail  order  houses,  that 
have  been  associated  with  the  provision  of  these  products  to  traf- 
fickers will  have  an  incentive  to  stock  up  on  product,  which  they 
can  distribute  at  any  time  in  the  future,  possibly  2  or  3  years  after 
enactment  of  this  bill.  The  result  could  be  that  the  same  firms 
could  use  an  exemption  to  serve  the  same  nefarious  customers,  and 
more  methamphetamine  could  be  made. 

For  all  of  these  reasons,  a  simple  effective  date  of  enactment 
without  qualifications  is  preferable.  DEA  believes  that  a  reasonable 
time  frame  for  enactment  would  be  90  to  100  days,  recognizing  that 
industry  needs  lead  time  to  educate  consumers  and  sales  personnel 
about  the  new  procedures.  However,  for  purposes  of  reaching  agree- 
ment on  the  Senate  version  of  this  bill,  we  have  agreed  to  12 
months,  which  we  believe  will  give  industry  ample  time. 

The  legislation  has  provided  for  an  exemption  to  the  threshold 
amount  of  24  grams  for  pseudoephedrine  packaged  in  blister  packs. 
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While  the  diversion  of  blister  packs  is  not  yet  occurring  in  as  sig- 
nificant quantities  as  other  over-the-counter  pseudoephedrine  prod- 
ucts, we  do  have  several  seizures  that  document  their  increased 
use  in  the  illicit  manufacturing  of  methamphetamine.  While  this  is 
not  ideal,  DEA  is  concerned  mainly  with  the  legislation's  prohibi- 
tion against  immediate  collection  of  data  on  the  use  of  blister  packs 
to  manufacture  methamphetamine.  DEA  believes  that  traffickers 
will  logically  and  inevitably  turn  to  blister  packs  as  a  source  of  un- 
controlled pseudoephedrine  as  bulk  quantities  through  wholesalers, 
and  over-the-counter  products  become  more  difficult  to  obtain. 

The  most  effective  way  for  DEA  to  monitor  this  potential  trend 
is  to  be  able  to  collect  data  from  the  date  of  enactment.  This  would 
have  two  benefits.  First,  to  give  DEA  a  head  start  in  addressing 
a  new  enforcement  challenge.  Second,  the  timely  collection  of  data 
will  provide  a  more  accurate  picture  of  the  diversion  of 
pseudoephedrine. 

Section  204  adds  iodine  and  hydrochloric  gas  to  list  II.  However, 
it  also  exempts  iodine  from  all  import  and  export  controls  and  spe- 
cifically requires  DEA  to  go  through  the  lengthy  process  of  adding 
these  controls  by  regulation.  Mexico  is  a  major  player,  both  in  the 
production  of  methamphetamine  that  is  smuggled  into  the  United 
States,  and  as  a  source  for  precursor  chemicals  for  clandestine 
methamphetamine  laboratories  in  the  United  States.  The  ability  to 
control  exports  of  iodine,  especially  to  Mexico,  is  an  important  com- 
ponent of  an  effective  strategy  to  limit  Mexico's  role  in  illicit  meth- 
amphetamine production.  Requiring  DEA  to  add  these  controls 
through  the  regulatory  process  could  mean  a  delay  of  up  to  a  year 
before  such  controls  can  be  put  into  effect. 

Section  205  authorizes  civil  penalties  of  up  to  $250,000  on  firms 
which  distribute  laboratory  supplies  as  defined  by  the  section  to  op- 
erators of  clandestine  laboratories.  This  section  was  originally  pro- 
posed by  the  Department  of  Justice,  based  on  a  standard  of  reason- 
able care  and  prior  notice  to  the  distributor.  This  has  been  changed 
in  the  current  bill  to  a  standard  of  reckless  disregard.  The  bill  es- 
tablishes a  presumption  of  reckless  disregard  in  cases  in  which  a 
firm  sells  a  laboratory  supply  to  an  individual  previously  identified 
to  the  firm  by  the  Attorney  General.  We  would  prefer  the  version 
of  this  section  as  drafted  by  the  Department  of  Justice. 

The  Drug  Enforcement  Administration  agrees  with  the  following 
opinions  of  the  Department  of  Justice  on  the  penalty  provisions. 
Section  301  of  the  House  bill  includes  a  significant  and  needed  in- 
crease in  penalties  for  trafficking  in  methamphetamine.  It  does  so 
by  lowering  the  threshold  quantities  that  trigger  the  respective  5- 
and  10-year  mandatory  minimum  penalties.  The  thresholds  would 
be  equal  to  those  for  crack  cocaine,  a  drug  whose  abuse  pattern  and 
destructive  capacity  are  similar  to  methamphetamine  in  many  re- 
spects. 

Section  302  provides  for  increased  penalties  for  trafficking  in  pre- 
cursor list  I  chemicals.  Because  the  relatively  low  penalties  in  the 
existing  statute  and  sentencing  guidelines  have  not  adequately 
punished  these  traffickers,  DEA  and  DOJ  fully  support  legislation 
to  increase  the  penalties. 

However,  we  believe  this  goal  would  be  better  affected  through 
revised  language  that  resolves  some  problems  in  the  current  draft. 
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The  Department  of  Justice  is  prepared  to  offer  alternative  language 
that  allows  for  more  subtle  gradations  of  penalties  depending  on 
the  various  criminal  states  of  mind  involved  in  the  offense.  DO  J 
advises  that  this  revision  would  avoid  a  possible  constitutional 
problem  with  current  section  302. 

Also,  our  revised  text  gives  the  Sentencing  Commission  emer- 
gency authority  to  revise  its  guidelines,  which  will  allow  them  to 
take  effect  sooner  than  under  the  current  wording.  Finally,  this  re- 
vision explicitly  ensures  that  the  penalties  for  chemical  trafficking 
incorporate  the  mandatory  minimum  sentences  corresponding  to 
the  drugs  that  could  be  produced  from  those  chemicals  in  a  clan- 
destine lab  setting.  DOJ  will  be  happy  to  provide  the  subcommittee 
with  a  copy  of  the  text  today. 

Section  303  directs  the  Sentencing  Commission  to  determine 
whether  the  Sentencing  Guidelines  adequately  punish  certain  enu- 
merated environmental  offenses,  and  if  not,  to  promulgate  or 
amend  the  guidelines  to  provide  for  an  appropriate  enhancement. 
This  directive  does  not  sufficiently  ensure  that  there  will  be  sen- 
tences under  the  guidelines.  In  light  of  the  complex  legal  and  fac- 
tual issues  in  proving  an  environmental  crime,  as  a  practical  mat- 
ter, this  section  may  well  leave  unpunished  the  environmental  deg- 
radation wrought  by  careless  clandestine  lab  cooks  who  display  lit- 
tle or  no  concern  for  public  safety  or  the  environment  in  either  the 
manufacturing  or  chemical  disposal  process. 

As  part  of  the  legislation  forwarded  with  announcement  of  the 
National  Methamphetamine  Strategy,  the  Department  of  Justice 
initially  proposed  a  relatively  short  additional  mandatory  penalty 
for  specified  environmental  offenses  committed  in  the  course  of 
manufacturing  methamphetamine  or  other  controlled  substances. 
The  Department  of  Justice  regrets  the  innovative  provision  has 
been  weakened  in  the  present  section  303,  and  would  prefer  to  see 
something  along  the  lines  of  the  original  proposal. 

There  are  a  number  of  additional  changes  to  this  bill  which  we 
believe  are  important,  and  we'll  be  happy  to  discuss  them  with 
your  staff  as  this  proposal  advances.  I  will  be  happy  to  provide  you 
any  additional  information  you  might  need.  Thank  you  again  for 
this  opportunity  to  appear  before  the  committee  today. 

[The  prepared  statement  of  Mr.  Wankel  follows:] 

Prepared  Statement  of  Harold  D.  Wankel,  Chief  of  Operations,  Drug 
Enforcement  Administration 

Chairman  McCollum,  and  Members  of  the  Subcommittee,  thank  you  for  this  op- 
portunity to  testify  on  "The  Comprehensive  Methamphetamine  Control  Act  of  1996," 
H.R.  3852.  Before  I  discuss  the  bill  directly,  I  believe  that  it  is  important  to  high- 
light the  severity  of  the  methamphetamine  abuse  problem  in  the  United  States  and 
the  importance  of  current  efforts  to  control  this  problem. 

THE  METHAMPHETAMINE  PROBLEM 

Methamphetamine,  which  DEA  regulates  as  a  Schedule  II  controlled  substance, 
is  the  most  prevalent  controlled  substance  clandestinely  manufactured  in  the  United 
States.  Between  January  1,  1994  and  July  31,  1996,  the  Drug  Enforcement  Admin- 
istration (DEA)  has  been  involved  in  the  domestic  seizure  of  1,015  methamphet- 
amine laboratories.  From  January  to  June  of  this  year,  we  have  seized  365  clandes- 
tine laboratories,  almost  all  of  them  used  to  produce  methamphetamine.  Ephedrine 
importation  has  risen  20%  per  year  for  the  last  two  years.  State  law  enforcement 
agencies  have  seized  hundreds  more  labs.  The  chemicals  ephedrine  and/or 
pseudoephedrine  were  used  as  the  precursor  material  at  the  vast  majority  of  these 
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laboratories.  Increasingly,  we  are  seeing  pseudoephedrine  more  and  more  frequently 
at  lab  sites. 

The  clandestine  manufacture  and  distribution  of  methamphetamine  are  serious 
national  public  health  problems  which  require  Federal  action.  Nationally,  over  700 
methamphetamine-related  deaths  were  documented  in  the  United  States  in  1994. 
But  this  is  only  an  indicator  of  an  abuse  problem  involving  hundreds  of  thousands 
of  Americans  with  the  concomitant  mental  and  physical  injury,  loss  of  opportunity 
and  disruption  of  families.  In  addition,  there  is  substantial  evidence  that  the  abuse 
of  methamphetamine  is  associated  with  violent  behavior  and  criminal  activity. 

Despite  considerable  efforts  by  U.S.  law  enforcement,  the  illicit  production,  dis- 
tribution and  abuse  of  methampjhetamine  continues  to  grow  at  an  alarming  rate.  As 
noted  in  the  President's  National  Methamphetamine  Strategy,  which  was  unveiled 
in  April  of  1996,  methamphetamine  deaths  in  four  U.S.  cities  were  up  176%  in  three 
years.  Data  from  medical  examiners  reporting  to  the  Drug  Abuse  Warning  Network 
(DAWN)  shows  that  there  have  been  2,439  methamphetamine  related  deaths  for  the 
period  1991 — 1995.  Approximately  three-fourths  or  1,896  of  these  deaths  occurred 
in  the  last  three  years  (1993-1995).  The  cities  of  Los  Angeles,  Phoenix,  San  Diego 
and  San  Francisco  have  accounted  for  1,878  (73  percent)  of  the  2,439  deaths. 

The  majority  of  the  methamphetamine  available  in  the  United  States  is  controlled 
by  traffickers  from  Mexico  who  manufacture  the  product  in  Mexico,  or  in  major  labs 
in  California  the  Southwest.  There  are  hundreds  of  other  labs  across  the  United 
States — in  the  Midwest,  the  Southeast,  as  well  as  in  the  Southwest  and  California — 
which  are  operated  on  a  smaller  scale,  but  are  no  less  a  threat  to  the  well-being 
of  Americans.  In  many  of  these  smaller  labs,  meth  manufacturers  rely  on 
pseudoephedrine  products  to  make  methamphetamine.  The  large  scale  operators  in 
Mexico,  or  those  traffickers  operating  large  labs  with  help  from  Mexican  traffickers 
in  the  United  States,  have  relied  in  the  past  on  ephedrine,  which  is  now  tightly  con- 
trolled in  the  U.S.  These  traffickers  found  alternative  sources  of  supply  from  coun- 
tries, such  as  China,  the  Czech  Republic  and  India  to  compensate  for  a  lack  of  sup- 
ply in  the  U.S.  As  ephedrine  becomes  even  more  difficult  to  obtain,  these  large  scale 
manufacturers  are  also  filming  to  pseudoephedrine. 

An  integral  part  of  the  President's  strategy,  in  addition  to  targeting  the  highest 
level  methamphetamine  violators,  is  the  control  of  pseudoephedrine  drug  products. 
The  percentage  of  laboratories  using  pseudoephedrine  as  the  precursor  for  meth- 
amphetamine is  increasing.  This  is  a  result  of  the  success  we  have  had  in  cutting 
the  foreign  supplies  of  ephedrine  to  Mexico  and  in  controlling  ephedrine  drug  prod- 
ucts in  the  United  States.  In  1992,  less  than  1.5  percent  of  laboratories  used 
pseudoephedrine.  In  1995,  approximately  28  percent  of  laboratories  used 
pseudoephedrine,  whereas,  data  available  shows  that  this  percentage  has  increased 
to  over  38%  and  could  be  over  55  percent  in  1996.  To  date,  all  of  the 
pseudoephedrine  encountered  has  been  in  the  form  of  legal  drug  products.  DEA  has 
yet  to  discover  a  laboratory  using  pseudoephedrine  bulk  powder.  Present  laboratory 
analysis  and  case  investigations  show  that  these  drug  products  are  being  diverted 
in  huge  quantities  from  mail  order  houses  and  retail  outlets,  including  "head  shops" 
and  legitimate  pharmacies — all  of  these  sources  considered  to  be  "over  the  couflter." 

COMMENTS  ON  H.R.  3852 

DEA  and  the  Department  of  Justice  (DOJ)  have  been  involved  in  extensive  nego- 
tiations with  the  Senate  staff  on  S.  1965,  the  Senate  companion  bill  to  H.R.  3852, 
and  we  are  hopeful  that  a  number  of  constructive  changes  will  be  made.  While  it 
does  not  contain  everything  which  we  would  like,  assuming  the  amendments  to  S. 
1965,  to  which  we  have  agreed,  are  incorporated  into  the  final  bill,  the  amended  ver- 
sion of  S.  1965  is  acceptable  to  DEA.  Indeed,  certain  portions  of  the  bill  greatly 
strengthen  our  ability  to  deal  with  the  methamphetamine  problem. 

In  this  testimony,  however,  I  will  address  features  of  H.R.  3852  in  its  present 
form  before  the  Subcommittee.  My  comments  will  be  limited  to  those  sections  with 
which  we  have  the  greatest  concern,  but  I  do  want  to  be  clear  that  there  are  a  num- 
ber of  features  of  the  bill  that  we  strongly  support. 

I  first  wish  to  discuss  Section  401.  The  bill  provides  that  this  section  not  apply 
to  the  sale  of  over-the-counter  products  initially  introduced  into  interstate  commerce 
prior  to  9  months  after  the  date  of  enactment  of  the  Act.  When  a  product  is  "initially 
introduced  into  interstate  commerce,"  will  be  extremely  troublesome  for  retailers, 
regulatory  and  law  enforcement  officials  to  determine. 

Further,  although  DEA  hopes  this  is  not  the  case,  this  effective  date  may  well 
have  the  unfortunate  result  of  providing  additional  opportunities  for  diversion.  Man- 
ufacturers would  be  able  to  manufacture  and  distribute  these  products  prior  to  the 
end  of  the  nine-month  period.  Those  distributors  (such  as  mail  order  houses)  that 
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have  been  associated  with  the  provision  of  these  products  to  traffickers  will  have 
an  incentive  to  stock  up  on  products,  which  they  can  distribute  at  any  time  in  the 
future,  possibly  two  or  three  years  after  enactment  of  this  bill.  The  result  could  be 
that  the  same  firms  could  use  an  exemption  to  serve  the  same  nefarious  customers, 
and  more  methamphetamine  could  be  made. 

For  all  of  these  reasons,  a  simple  effective  date  of  enactment  without  qualifica- 
tions is  preferable.  DEA  believes  that  a  reasonable  time  frame  for  enactment  would 
be  90  to  120  days  recognizing  that  industry  needs  lead  time  to  educate  consumers 
and  sales  personnel  about  the  new  procedures.  However,  for  purposes  of  reaching 
agreement  on  the  Senate  version  of  this  bill,  we  have  agreed  to  12  months,  which 
we  believe  will  give  industry  ample  time. 

This  legislation  has  provided  for  an  exception  to  the  threshold  amount  of  24 
grams  for  pseud oephedrine  packaged  in  "blister  packs."  While  the  diversion  of  "blis- 
ter packs"  is  not  yet  occurring  in  as  significant  quantities  as  other  over-the  counter 
pseudoephedrine  products,  we  do  have  several  seizures  that  document  their  in- 
creased use  in  the  illicit  manufacturing  of  methamphetamine.  While  this  is  not 
ideal,  DEA  is  concerned  mainly  with  the  legislation's  prohibition  against  immediate 
collection  of  data  on  the  use  of  "blister  packs"  to  manufacture  methamphetamine. 
DEA  believes  that  traffickers  will  logically  and  inevitably  turn  to  "blister  packs"  as 
the  source  of  uncontrolled  pseudoephedrine  as  bulk  quantities  through  wholesalers 
as  over-the-counter  products  become  more  difficult  to  obtain.  The  most  effective  way 
for  DEA  to  monitor  this  potential  trend  is  to  be  able  to  collect  data  from  the  date 
of  enactment.  This  would  have  two  benefits:  first,  to  give  DEA  a  head  start  in  ad- 
dressing a  new  enforcement  challenge;  and  second,  the  timely  collection  of  data  will 
provide  a  more  accurate  picture  of  the  diversion  of  pseudoephedrine. 

Section  204  adds  iodine  and  hydrochloric  gas  to  List  II.  However,  it  also  exempts 
iodine  from  all  import  and  export  controls  and  specifically  requires  DEA  to  go 
through  the  lengthy  process  of  adding  these  controls  by  regulation.  Mexico  is  a 
major  player  both  in  the  production  of  methamphetamine  that  is  smuggled  into  the 
United  States,  and  is  a  source  for  precursor  chemicals  for  clandestine  methamphet- 
amine laboratories  in  the  United  States.  The  ability  to  control  exports  of  iodine,  es- 
pecially to  Mexico,  is  an  important  component  of  an  effective  strategy  to  limit  Mexi- 
co's role  in  illicit  methamphetamine  production.  Requiring  DEA  to  add  these  con- 
trols through  the  regulatory  process  could  mean  a  delay  of  up  to  a  year  before  such 
controls  can  be  put  into  effect. 

Section  205  authorizes  civil  penalties  of  up  to  $250,000  on  firms  which  distribute 
"laboratory  supplies"  (as  defined  by  this  section)  to  operators  of  clandestine  labora- 
tories. This  section  was  originally  proposed  by  the  Department  of  Justice  based  on 
a  standard  of  "reasonable  care"  and  prior  notice  to  the  distributor.  This  has  been 
changed  in  the  current  bill  to  a  standard  of  "reckless  disregard."  The  bill  establishes 
a  presumption  of  "reckless  disregard"  in  cases  in  which  a  film  sells  a  laboratory  sup- 
ply to  an  individual  previously  identified  to  the  firm  by  the  Attorney  General.  We 
would  prefer  the  version  of  this  section  as  drafted  by  DOJ. 

PENALTY  PROVISIONS  (TITLE  III) 

The  Drug  Enforcement  Administration  agrees  with  the  following  opinions  of  the 
Department  of  Justice  on  the  penalty  provisions.  Section  301  of  the  House  bill  in- 
cludes a  significant  and  needed  increase  in  penalties  for  trafficking  in  methamphet- 
amine. It  does  so  by  lowering  the  threshold  quantities  that  trigger  the  respective 
5  and  10  year  mandatory  minimum  penalties.  The  thresholds  would  be  equal  to 
those  for  crack  cocaine,  a  drug  whose  abuse  patterns  and  destructive  capacity  are 
similar  to  methamphetamine  in  many  respects. 

Section  302  provides  for  increased  penalties  for  trafficking  in  precursor  (list  I) 
chemicals.  Because  the  relatively  low  penalties  in  the  existing  statute  and  sentenc- 
ing guidelines  have  not  adequately  punished  these  traffickers,  DEA  and  DOJ  fully 
support  legislation  to  increase  the  penalties.  However,  we  believe  this  goal  would 
be  better  effected  through  revised  language  that  resolves  some  problems  in  the  cur- 
rent draft.  The  Department  of  Justice  is  prepared  to  offer  alternative  language  that 
allows  for  more  subtle  gradations  of  penalties  depending  on  the  various  criminal 
states  of  mind  involved  in  the  offense.  DOJ  advises  that  this  revision  would  avoid 
a  possible  constitutional  problem  with  current  Section  302.  Also,  our  revised  text 
gives  the  Sentencing  Commission  "emergency"  authority  to  revise  its  guidelines, 
which  will  allow  them  to  take  effect  sooner  than  under  the  current  wording.  Finally, 
this  revision  explicitly  ensures  that  the  penalties  for  chemical  trafficking  incor- 
porate the  mandatory  minimum  sentences  corresponding  to  the  drugs  that  could  be 
produced  from  those  chemicals  in  a  clandestine  lab  setting.  DOJ  will  be  happy  to 
provide  the  Subcommittee  with  a  copy  of  the  text  today. 
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Section  303  directs  the  Sentencing  Commission  to  "determine  whether  the  Sen- 
tencing Guidelines  adequately  punish"  certain  enumerated  environmental  offenses, 
and  if  not,  to  promulgate  or  amend  the  guidelines  to  provide  for  an  "appropriate  en- 
hancement." This  directive  does  not  sufficiently  ensure  that  there  will  be  sentences 
under  the  guidelines.  In  light  of  the  complex  legal  and  factual  issues  in  proving  an 
environmental  crime,  as  a  practical  matter,  this  section  may  well  leave  unpunished 
the  environmental  degradation  wrought  by  careless  clandestine  lab  "cooks,"  who  dis- 
play little  or  no  concern  for  public  safety  or  the  environment  in  either  the  manufac- 
turing or  chemical  disposal  process. 

As  part  of  the  legislation  forwarded  with  announcement  of  the  National  Meth- 
amphetamine  Strategy,  the  Department  of  Justice  initially  proposed  a  relatively 
short  additional  mandatory  penalty  for  specified  environmental  offenses  committed 
in  the  course  of  manufacturing  methamphetamine  or  other  controlled  substances. 
The  Department  of  Justice  regrets  the  innovative  provision  has  been  weakened  in 
the  present  Section  303  and  would  prefer  to  see  something  along  the  lines  of  their 
original  proposal. 

There  are  a  number  of  additional  changes  to  this  bill  which  we  believe  are  impor- 
tant and  would  be  happy  to  discuss  them  with  your  staff  as  this  proposal  advances. 
I  will  be  happy  to  provide  you  any  additional  information  you  might  need.  Thank 
you  for  this  opportunity  to  appear  before  the  committee  today. 

Mr.  McCOLLUM.  Well,  I  want  to  thank  you  again  for  your  com- 
prehensive testimony  today.  It's  obvious  that  we  all  want  to  move 
towards  a  bill  that  indeed,  Mr.  Wankel,  will  be  something  we  can 
pass  and  you  can  work  with,  and  will  be  productive  for  everybody. 

I  suppose  the  most  onerous  part  of  all  of  this  has  been  the  con- 
cern of  the  retail  market  with  pseudoephedrine  being  across  the 
counter  drugs  in  many  formats  that  are  out  there,  in  the  ways  that 
these  drug  stores  have  to  dispense  them.  I  gather  that  we  have 
come  up  with  thoughts  that  you  have  now  embraced  from  the  Sen- 
ate discussions,  as  well  as  discussions  with  Mr.  Heineman  and  my 
staff  that  would  probably  resolve  some  of  those. 

But  one  of  the  questions  that  lingers  out  there  is.  Do  you  have 
any  way  of  judging,  does  DEA  have  any  way  of  judging  how  much 
of  the  base  precursor  that  you  are  concerned  about  comes  from 
mail  order  pseudoephedrine  versus  those  that  are  taken  off  the 
shelf  at  a  local  drug  store?  I  mean,  that's  a  bone  of  contention  I 
understand  in  the  industry  groups.  I  am  wondering  if  you  have  any 
way  of  judging  that  from  the  information  you  have  available  to  you. 

Mr.  Wankel.  Well,  available  to  me,  historically,  it's  always  been 
the  mail  order  houses  that  have  been  far  and  away  the  predomi- 
nant source  of  supply  for  these  rogue  chemical  operations.  But  in 
the  last  one  year  or  so,  we  have  seen  increasing  evidence  of 
pseudoephedrine  showing  up  that  has  been  purchased  from  over- 
the-counter.  So  it  is  something  that's  growing.  It  is  something  that 
is  of  concern  to  us.  I  would  have  to  get  with  my  staff  to  get  you 
the  exact  sort  of  percentage  of  that.  Congressman. 

Mr.  McCOLLUM.  But  it's  comparatively  small  to  the  mail  order? 

Mr.  Wankel.  It  is  comparatively  small  to  mail  order,  yes. 

Mr.  McCOLLUM.  And  that  is  why,  I  just  want  to  establish  that, 
that  we're  so  concerned  in  some  of  the  things  about  definitions  and 
the  rule  that  we  would  be  doing  by  the  statute  that  would  actually 
alter  provisions  or  amend  or  change  things  that  you  were  trying  to 
do  by  rule. 

I  think  you  are  saying  to  us  today  that  while  you  like  a  lot  of 
the  stuff  you  have  been  doing  obviously,  and  DEA  should  embrace 
its  product,  there  are  changes  that  are  acceptable  to  you  by  statute 
that  we  would  agree  upon.  Is  that  not  correct? 
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Mr.  Wankel.  That  is  absolutely  correct.  In  fact,  my  staff  and  the 
staff  at  the  Department  of  Justice  has  worked  very  closely,  particu- 
larly with  Senator  Hatch's  staff.  I  think  that  we  have  no  disagree- 
ments with  his  testimony  earlier  today  or  his  comments.  We're  very 
close  I  think  on  all  of  the  key  issues. 

Mr.  McCOLLUM.  I  just  want  to  clarify.  It  seems  to  me  that  the 
justification  for  the  final  rule  of  DEA  is  the  anticipated  increase  in 
over-the-counter  pseudoephedrine  products,  once  mail  order  oper- 
ations are  regulated.  That  seems  to  be  the  concern.  You're  con- 
cerned it's  going  to  increase  and  there's  going  to  be  more  of  that. 

Consequently,  doesn't  the — and  this  is  a  question  I  just  want  to 
clarify — doesn't  the  bill's  provision  in  title  IV  make  sense,  that 
makes  diversion  of  such  products  more  difficult  by  requiring  the 
blister  packing  that  you  heard  Senator  Hatch  discuss,  you  men- 
tioned it  this  morning  I  think  in  your  testimony,  in  allowing  the 
regulation  of  the  products  once  they  have  been  shown  to  constitute 
a  significant  source  of  precursor  use  to  make  meth?  Are  you  com- 
fortable in  that  sense  with  title  IV  provisions  on  the  blister  pack? 

Mr.  Wankel.  Yes.  I  would  say  that  right  now,  the  vast  majority 
of  the  pseudoephedrine  that  we  see  that  shows  up  is  in  the  form 
of  pills  that  come  from  bottle  as  opposed  to  blister  pack.  We  have 
seen  a  few  blister  packs  show  up  in  some  of  the  labs  here. 

Our  concern  is  is  that  once  we  have  the  appropriate  laws  or  regu- 
lation for  the  pills  that  one  picks  up  in  bulk  from  say  bottles  or 
whatever,  that  then  the  traffickers,  even  though  it  would  be  labor- 
intensive,  more  so,  will  turn  to  the  blister  pack,  or  could  possibly 
turn  to  blister  pack.  Our  concern  is  that  we  be  able  to  deal  with 
that  problem  as  it  develops  as  well. 

Mr.  McCOLLUM.  Do  you  think  that  the  rule  in  the  bill  H.R.  3852 
as  however  we  amend  it,  whatever  final  product  we  have  here,  are 
either/or  propositions  or  do  you  think  that  only  one  of  the  two 
should  be  enforced  at  the  time?  In  other  words,  should  be  preempt 
the  rule  if  we  pass  the  bill? 

Mr.  Wankel.  I  would  say  that  DEA  is  very  comfortable.  The  two 
issues  that  DEA  has  with — and  let  me  speak  to  the  Senate  bill  be- 
cause I  realize  it's,  very  similar  to  Congressman  Heineman's  bill — 
we  have  dealt  with  extensively  with  Senator  Hatch's  staff.  If  we 
had  the  date  certain  effect,  in  other  words,  being  able  to  ascertain 
when  a  particular  pseudoephedrine  was  produced,  and  if  we  had 
the  ability  to  do  the  impact  assessment  from  once  the  law  is  en- 
acted as  far  as  blister  pack,  in  other  words,  start  gathering  our  em- 
pirical data  right  away,  as  opposed  to  waiting  nine  months  or  12 
months  to  get  it,  then  we're  very  comfortable  with  the  Senate  ver- 
sion. 

Mr.  McCOLLUM.  So  if  you  had  the  Senate  version,  you  had  the 
basic  delineation  of  law,  you  don't  need  the  rule?    ' 

Mr.  Wankel.  We  would  be  very  satisfied  with  that  law  and  if  it 
took  precedence  and  superseded  the  rule,  it  would  not  be  a  problem 
for  the  Drug  Enforcement  Administration. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Wankel. 

Mr.  Schumer. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman. 

You  have  really  answered  most  of  my  questions,  Mr.  Wankel.  As 
you  know,  all  along  my  concern  has  been  that  your  concerns — 
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DEA's  concerns — be  taken  into  account.  It  seems  they  have  been  in 
the  Senate  bill.  That  will  give  us  a  pathway  here  in  the  House. 

Are  there  any  other — are  there  other  things  not — you  say  you  are 
satisfied  with  the  Senate  bill,  which  I  am  glad  to  hear.  Are  there 
other  things  we  ought  to  be  doing  that  are  not  in  either  bill? 

Mr.  Wankel.  Not  to  my  knowledge.  I  think  that  you  had  some 
of  the  best  legal  and  law  enforcement  minds  looking  at  it  and  work- 
ing on  it.  I  think  that  right  now,  as  far  as  what  we  can  predict  and 
look  to  as  far  as  the  coming  challenges,  we  are  very  comfortable 
with  what  is  being  considered  and  offered  forward. 

It  includes,  obviously,  the  methamphetamine  strategy  and  De- 
partment of  Justice  and  Drug  Enforcement  Administration,  and  the 
administration  and  other  agencies,  are  looking  as  well  to  preven- 
tion, to  treatment,  to  demand  reduction  as  appropriate  on  this.  So 
we're  very  comfortable  that  we  have  the  tools  and  mechanisms  we 
need,  given  the  agreements  we  have  reached  of  late. 

Mr.  SCHUMER.  Let  me  ask  you  this  question:  as  you  know,  the 
crack  cocaine  issue,  the  disparity  has  been  one  that  has  been  a 
great  debate  this  session.  We  haven't  resolved  it.  Do  you  feel  that 
this  bill  exacerbates  that  problem  in  any  way?  You  heard  the  inter- 
change between  Mr.  Watt  and 

Mr.  Wankel.  Yes,  Congressman  Watt's  question.  Obviously,  we 
would  have  to  check  with  Justice  and  the  Bureau  of  Prisons  to  see 
exactly  what  that  impact  statement  would  be.  It  certainly  goes 
after  the  manufacturers  in  very  strong  note.  It  probably  would 
also — ^you  would  have  some  increase  obviously  of  use  and  abuse 
among  people  that  use  and  abuse  methamphetamine. 

However,  having  said  that,  I  think  we  just  need  to  be  aware. 
That  this  drug  is  equally  as  dangerous  and  potent,  and  probably 
even  more  so  to  some  degree  than  crack  cocaine.  Your  average  high 
out  of  crack  cocaine,  a  hit  of  crack  cocaine  is  say  at  somewhere  be- 
tween say  40  minutes  and  an  hour.  Methamphetamine  could  be 
more  like  6  hours  for  the  same  sort  of  dosage  unit,  and  has  the 
same  sort  of  hallucinogenic  or  even  worse  impact  and  affect  on  the 
individual. 

So  there's  no  doubt  there's  going  to  be  some  increase  as  far  as 
the  prison  population  behind  this.  I  can't  state  how  much  that 
would  be.  We  would  have  to  work  with  Bureau  of  Prisons  and  jus- 
tice to  try  to  project  that  as  best  we  could.  But  given  the  damage, 
given  the  potential  for  violence,  given  the  potential  for  destruction 
to  the  economy  otherwise  in  this  country,  I  think  we  have  little  re- 
course. 

Mr.  SCHUMER.  Could  you  just  explain  once  again  the  problem  of 
delay  in  starting  to  gathering  diversion  data  on  blister  packs?  The 
bill  requires  you  to  wait  9  months  after  enactment.  Just  go  over 
that  again  for  me. 

Mr.  Wankel.  Our  position  is  that  once  the  act  is  passed,  we  need 
to  be  able  then  to  start  to  monitor  and  to  watch  and  to  see  does 
blister  pack  then  start  moving  into  the  stream  right  away.  We  need 
to  start  gathering  that  data  so  that  we  are  prepared  as  soon  as  pos- 
sible to  make  the  appropriate  recommendations  to  ensure  that  we 
have  the  ability  to  investigate  and  to  follow  up  on  criminal  activity. 
We  think  that  makes  all  the  sense  in  the  world  for  us  to  have  that. 

Mr.  SCHUMER.  Why  the  9  months? 
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Mr.  Wankel.  The  9  months  means  that  we  can't  gather  and  use 
empirical  data  until  after  9  months  has  ensued  from  enactment. 

Mr.  SCHUMER.  So  it's  just  the  time  you  need  to  gather  the  data? 

Mr.  Wankel.  Yes. 

Mr.  SCHUMER.  One  final  question:  foreign  governments,  we  have 
heard  some  talk  up  to  now  that  the  Mexican  Government  may  not 
be  doing  all  it  can.  We  do  have  increased  penalties  for  foreign  traf- 
fickers. What  else  should  we  be  doing  as  a  Nation  on  that  problem? 

Mr.  Wankel.  I  think  that  we  as  a  Nation,  need  to  be  aware  that 
this  is  an  international  problem.  It's  certainly  a  huge  Mexican 
problem  and  a  bilateral  problem  between  Mexico  and  the  United 
States.  To  Mexico's  credit,  they  have  enacted  legislation  recently 
that  does  put  the  precursor  chemicals  under  control.  They  are 
working  very  closely  in  various  interagency  working  groups  to  fig- 
ure out  how  best  to  implement  that,  how  to  do  the  necessary  train- 
ing. They  are  working  jointly  with  us  on  task  forces  to  be  able  to 
do  the  necessary  investigations  and  arrests  and  prosecution. 

So  I  am  pleased  with  the  direction  that  the  Government  of  Mex- 
ico is  headed  in  that  regard.  We  just  need  to  make  sure  that  they 
and  we  stay  the  course. 

Mr.  SCHUMER.  Thank  you. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Schumer. 

Mr.  Canady,  Mr.  Fazio,  and  Mr.  Riggs  have  all  submitted  testi- 
mony for  the  record.  Without  objection,  I  will  enter  that  into  the 
record.  Hearing  no  objection,  it's  so  ordered. 

[The  prepared  statements  of  Messrs.  Canady,  Fazio,  and  Riggs 
follow:] 

Prepared  Statement  of  Hon.  Charles  T.  Canady,  a  Representative  in 
Congress  From  the  State  of  Florida 

Chairman  McCoUum,  Members  of  the  Subcommittee,  thank  you  for  the  oppor- 
tunity to  submit  testimony  in  support  of  H.R.  3852,  the  Comprehensive  Meth- 
amphetamine  Control  Act  of  1996.  I  behave  that  this  legislation  takes  an  important 
step  in  toughening  the  laws  against  a  growing  scourge  of  our  nation — methamphet- 
amine.  The  production,  distribution  and  use  of  methamphetamine  is  a  problem  in 
urgent  need  of  attention.  Crank,  crypto,  crystal,  meth — call  it  what  you  will,  this 
drug  is  extremely  dangerous  and  highly  addictive. 

Unfortunately,  manufacturing  the  drug  is  quite  easy.  Most  of  the  main  compo- 
nents of  the  methamphetamine — ephedrine  or  pseudoephedrine,  iodine,  red  phos- 
phorous, and  hydrochloric  acid — all  have  legitimate  purposes  by  themselves  and  are 
available  from  legal  sources.  The  simple  yet  dangerous  technique  used  for  manufac- 
turing methamphetamine  allows  producers  to  move  their  laboratories  quickly,  mak- 
ing police  work  more  difficult.  The  producers  of  this  drug  are  tough  on  the  environ- 
ment too — the  byproducts  of  methamphetamine  manufacture  include  a  host  of  toxic 
and  corrosive  substances.  Production  is  widespread  in  Mexico  and  the  American 
Southwest,  and  there  are  strong  indications  that  production  is  moving  eastward  to 
states  such  as  Florida. 

According  to  the  Drug  Enforcement  Administration,  last  year  there  were  327  sei- 
zures of  methamphetamine  labs  nationwide.  Through  June  of  this  year,  law  enforce- 
ment officials  have  seized  330  labs  nationwide.  We  in  Florida  have  seen  the  epi- 
demic of  methamphetamine  in  the  West  and  are  fearful  that  our  own  state's  prob- 
lems with  this  drug  may  worsen.  This  dangerous  trend  must  reversed  in  all  50 
states. 

While  methamphetamine  distribution  used  to  be  the  domain  of  motorcycle  gangs, 
Mexican  drug  traffickers  have  taken  over  much  of  the  methamphetamine  trade. 
TjT)ically,  they  buy  ephedrine  powder  in  large  quantities  overseas  and  smuggle  it 
into  laboratories  in  rural  areas  of  the  United  States  for  manufacture  into  meth- 
amphetamine. This  is  not  a  drug  limited  to  urban  areas — methamphetamine  labs 
can  spring  up  in  any  rural  area  to  spread  their  poison  across  the  surrounding  com- 
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munity.  In  Florida,  the  DEA  and  state  law  enforcement  ofTicials  anticipate  an  in- 
crease in  regional  methamphetamine  distribution. 

As  manuiacture  and  distribution  of  methamphetamine  increases,  so  does  use  of 
this  dangerous  drug.  Nationwide,  methamphetamine-related  emergency  room  cases 
are  up  256  percent  over  1991  levels,  according  to  the  Drug  Abuse  Warning  Network. 

I  thank  Congressman  Fred  Heineman  for  introducing  The  Comprehensive  Meth- 
amphetamine Control  Act  of  1996.  As  a  cosponsor,  I  believe  this  bill  represents  a 
tough,  necessary  and  effective  approach  that  addresses  all  the  aspects  of  the  meth- 
amphetamine problem. 

The  bill  combats  methamphetamine  manufacture  by  increasing  the  penalties  for 
the  production  and  possession  of  equipment  used  to  manufacture  methamphetamine 
and  punishes  the  resultant  endangerment  of  lives  and  the  environment.  H.R.  3852 
also  increases  reporting  and  record-keeping  requirements  for  importers  and  dis- 
tributors of  component  substances.  Civil  penalties  and  injunctive  relief  will  be  a 
powerful  tool  to  shut  down  the  sale  of  chemicals  and  supplies  for  the  illegal  manu- 
facture of  methamphetamine. 

H.R.  3852  also  fights  distribution  of  methamphetamine  by  increasing  the  pen- 
alties for  possession  and  trafficking  of  methamphetamine,  making  them  equivalent 
to  the  penalties  for  crack  cocaine. 

I  also  applaud  the  bill's  provisions  to  require  a  study  on  the  diversion  of  sub- 
stances to  the  production  of  methamphetamine  and  to  establish  a  task  force  to  de- 
velop and  implement  a  national  strategy  to  address  the  methamphetamine  problem. 

Mr.  Chairman,  we  must  not  let  methamphetamine  corrode  our  society  as  cocaine, 
crack  and  other  drugs  have  done.  It  is  my  fervent  hope  that  this  bill  will  prevent 
an  epidemic  of  methamphetamine  production,  distribution  and  use  across  the  Unit- 
ed States. 


Prepared  Statement  of  Hon.  Vic  Fazio,  a  Representative  in  Congress  From 
THE  State  of  California 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  this  opportunity 
to  testify  before  the  Subcommittee  on  legislation  which  will  be  an  excellent  tool  in 
the  fight  against  methamphetamine  production  and  usage  in  our  country. 

Chairman  McCollum,  Representative  Heineman,  and  Senators  Hatch  and  Fein- 
stein  deserve  to  be  commended  for  their  efforts  to  curb  the  methamphetamine  epi- 
demic. We've  been  working  on  this  issue  for  a  number  of  years  now  and  I'm  pleased 
to  see  that  this  bill  is  being  considered  before  we  adjourn. 

The  production  and  usage  of  methamphetamine — also  known  as  speed  or  crank — 
has  grown  alarmingly  over  the  last  several  years.  Meth  has  accounted  for  a  dra- 
matic escalation  in  the  number  of  overdoses,  emergency  hospital  admissions,  drug 
shootings  and  related  violence  in  America's  largest  cities  and  smallest  rural  areas. 
Meth-related  deaths  increased  nationally  by  145%  between  1992  and  1994.  It  has 
truly  become  the  "crack  of  the  90's." 

In  my  district,  the  Sacramento  County  Sheriff's  Department  made  1,117  arrests 
on  methamphetamine-related  charges  in  1995.  This  greatly  exceeded  the  combined 
arrests  for  cocaine,  marijuana,  and  heroin  (total  of  396).  While  these  arrest  statistics 
are  encouraging,  meth-related  hospital  admissions  have  risen  to  dangerous  levels. 
Between  1982  and  1993,  these  admissions  rose  by  1,285%  in  Sacramento  County. 
The  central  California  region  registered  the  largest  increase  in  the  state,  nearly 
1,800%,  over  the  same  ten  year  period.  Unfortunately,  my  state  of  California  has 
the  dubious  distinction  of  being  identified  by  the  Drug  Enforcement  Administration 
(DEA)  as  a  "source  country"  for  meth,  much  like  Colombia  is  a  source  country  for 
cocaine. 

Meth  causes  psychotic  and  violent  reactions  in  its  users  because  it  interferes  with 
the  brain's  production  of  the  natural  chemical  dopamine  which  plays  an  important 
role  in  governing  movement,  thought,  and  emotion.  Users  can  go  on  binges  which 
last  as  long  as  24  hours  and  result  in  permanent  psychological  and  physical  injury. 

While  most  users  are  young  white  males,  meth  has  invariably  affected  the  very 
youngest  of  our  citizens.  In  fact,  a  generation  of  meth-addicted  "crank  babies"  re- 
quiring constant  care  is  rapidly  filling  our  nation's  hospitals.  These  babies  appear 
comatose,  often  sleeping  24  hours  a  day.  Caretakers  are  forced  to  wake  these  babies 
in  order  to  feed  them,  forcing  their  mouths  open  to  accept  nourishment. 

Meth  production  also  poses  severe  environmental  problems.  It  literally  poisons  the 
communities  where  it  is  produced.  For  every  pound  of  meth  that  is  produced,  seven 
gallons  of  waste  are  also  produced.  A  record  465  meth  labs  were  seized  in  California 
in  1995,  each  one  a  toxic  waste  site  requiring  immediate  and  expensive  cleanup  by 
hazardous  materials  teams.  In  rural  areas,  this  waste  is  dumped  into  waterways 
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and  on  to  fertile  farming  soil.  In  5  to  10  years,  this  poisonous  sludge  is  found  in 
the  groundwater  of  nearby  communities.  In  urban  areas,  abandoned  meth  labs  in 
apartment  buildings  make  these  units  and  buildings  virtually  uninhabitable. 

The  problems  posed  by  meth  are  very  real.  Meth  is  cheap,  readily  available,  and 
easy  to  manufacture.  I  visited  with  some  recovering  meth  addicts  from  my  district 
earlier  this  summer  who  all  reported  the  same  thing:  it's  one  of  the  toughest  addic- 
tions to  conquer  and  its  usage  is  growing. 

The  bill  that  the  Subcommittee  is  considering  today  is  a  straightforward  solution 
to  the  problems  created  by  meth  production  and  usage.  It  cracks  down  on  the  impor- 
tation of  methamphetamine  and  its  precursor  chemicals,  it  increases  the  penalties 
for  trafficking  and  manufacture  of  methamphetamine,  it  allows  the  Government  to 
seek  restitution  for  the  cleanup  of  clandestine  lab  sites,  and  it  expands  and  im- 
proves existing  education  and  research  activities  related  to  methamphetamine  and 
other  drug  use. 

I  appreciate  this  opportunity  to  present  my  views  on  methamphetamine  legisla- 
tion for  the  record.  We  are  faced  with  a  growing  epidemic  and  we  must  move  fast. 
I  believe  that  this  legislation  begins  to  administer  the  cure. 


Prepared  Statement  of  Hon.  Frank  D.  Riggs,  a  Representative  in  Congress 
From  the  State  of  California 

Mr.  Chairman,  I  am  pleased  to  provide  a  statement  in  support  of  the  Comprehen- 
sive Methamphetamine  Control  Act  of  1996.  As  you  may  know,  I  was  a  cosponsor 
of  the  original  version  of  Methamphetamine  control  legislation,  and  I  stand  in 
strong  support  of  the  bill  that  is  before  the  Subcommittee  today. 

The  Comprehensive  Methamphetamine  Control  Act  of  1996  is  a  bipartisan  bill  de- 
signed to  attack  the  production,  distribution  and  use  of  Methamphetamine  in  the 
United  States.  Methamphetamine  poses  a  serious  and  growing  public  health  concern 
in  this  country,  especially  among  our  Nation's  youth,  who  are  abusing  the  drug  in 
record  numbers.  Indeed,  this  problem  requires  immediate  government  attention. 
While  regulations  recently  promulgated  by  the  Drug  Enforcement  Administration 
provide  a  first  step  towards  combating  Methamphetamine  trafficking,  ftirther  action 
is  needed  to  close  loopholes  in  those  regulations  and  provide  a  more  complete  re- 
sponse to  control  Methamphetamine  in  this  country. 

The  Comprehensive  Methamphetamine  Control  Act  would  combat  this  drug 
scourge  by  giving  the  law  enforcement  community  the  muscle  it  needs  to  fight  traf- 
ficking in  Methamphetamine  and  its  precursor  chemicals.  To  this  end,  the  bill  con- 
tains measures  to  stop  the  importation  of  methamphetamine  and  precursor  chemi- 
cals into  the  United  States.  The  bill  also  would  increase  criminal  penalties  for  meth- 
amphetamine manufacturers  and  traffickers  as  well  as  for  those  who  manufacture 
or  possess  equipment  used  to  make  controlled  substances. 

■rhe  Comprehensive  Methamphetamine  Control  Act  also  cracks  down  on  the  abil- 
ity of  rog^e  companies  to  sell  bulk  quantities  of  precursor  chemicals  that  are  di- 
verted to  clandestine  laboratories  for  the  manufacture  of  methamphetamine.  The 
bill  would  regulate  all  precursor  chemicals  used  to  make  methamphetamine,  includ- 
ing pseudoephedrine,  phenylpropanolamine  and  ephedrine  products  and  other 
chemicals.  By  expanding  the  enforcement  of  precursor  chemicals  to  all  such  chemi- 
cals, the  legislation  will  plug  a  loophole  in  current  Drug  Enforcement  Administra- 
tion regulations,  which  currently  apply  only  to  a  narrow  range  of  products  that 
could  potentially  be  diverted  to  illegally  manufacture  methamphetamine. 

The  Comprehensive  Methamphetamine  Control  Act  also  limits  the  package  size 
of  over-the-counter  drug  products  that  contain  precursor  chemicals  and  requires 
such  products  to  be  packaged  in  "blister  packs."  This,  in  turn,  will  discourage  the 
diversion  and  use  of  products  containing  precursor  chemicals  for  manufacturing 
methamphetamine. 

Importantly,  the  Comprehensive  Methamphetamine  Control  Act  balances  these 
critical  law  enforcement  objectives  with  the  need  to  protect  consumer  access  to  over- 
the-counter  medicines.  Thus,  while  imposing  measures  to  decrease  the  availability 
of  precursor  chemicals,  the  legislation  does  not  restrict  the  ability  of  law-abiding 
citizens  to  use  common  remedies  for  colds  and  allergies.  Nor  does  the  legislation 
subject  sales  of  such  legal  products  to  record  keeping  at  the  retail  level  that  is  more 
onerous  than  necessary. 

The  bill  also  includes  provisions  to  improve  and  expand  existing  education  and  re- 
search activities  related  to  Methamphetamine  and  other  drug  abuse.  The  bill  creates 
a  interagency  working  group  to  design,  implement  and  evaluate  a  comprehensive 
Methamphetamine  education  and  prevention  program,  requires  public  health  mon- 
itoring programs  to  monitor  Methamphetamine  abuse  in  this  country,  and  calls  for 
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a  Methamphetamine  national  advisory  panel  to  develop  a  program  to  educate  dis- 
tributors of  precursor  chemicals  as  well  as  a  task  force  to  improve  reporting  of  sus- 
picious precursor  chemical  orders. 

Methamphetamine  abuse  poses  a  significant  threat  to  the  public  health  of  this 
country.  The  Comprehensive  Methamphetamine  Control  Act  represents  a  biparti- 
san, comprehensive  response  to  this  spreading  national  menace,  and  it  is  my  hope 
that  Congress  will  move  rapidly  to  pass  this  bill. 

Mr.  McCOLLUM.  Mr.  Heineman,  you  are  recognized  for  5  min- 
utes. 

Mr.  Heineman.  Thank  you,  Mr.  Chairman. 

Mr.  Wankel,  I  want  to  compHment  your  agency  for  a  real  com- 
mon sense  approach  to  this  issue.  Certainly,  we're  going  to  try  to 
work  with  you  as  best  we  can,  and  Justice,  will  see  that  we  can 
move  this  along  so  that  it's  as  close  as  we  could  come  to  satisfying 
everyone.  We'll  try  to  do  that. 

Now  we  have  gone  through  the  technicalities  of  the  bill.  I  think 
you  have  covered  it  very  well.  Can  you  give  us  a  better  read  on  the 
sentencing?  Apparently  in  the  Senate  there  is  some  concern  over 
there  about  the  sentencing  being  parallel  to  that  of  crack  cocaine. 
Your  personal  professional  feelings  about  that?  We've  had  that 
come  up  here  several  times  as  an  issue  as  it  relates  to  crack  co- 
caine. Paralleling  the  punishment  in  this  bill  with  that,  do  you  feel 
it's  justified? 

Mr.  Wankel.  I  happen  to  agree  with  Senator  Hatch.  I  think  that 
the  crack  cocaine  punishment  is  fair  and  equitable,  given  the  dev- 
astation and  destructive  nature  of  the  drug  to  individuals  and  to 
communities.  I  think  that  I  know  that  there's  been  discussion  and 
this  movement  to  raise  the  penalties  on  powder  cocaine.  Meth- 
amphetamine, from  where  I  sit  and  what  I  see  and  talking  to  the 
agents  in  charge  from  around  the  country  and  talking  to  other 
State  and  law  enforcement  leaders  and  community  leaders  that  are 
starting  to  see  the  devastation  and  the  outcome  of  this  increased 
use  of  methamphetamine,  certainly  demonstrates  that  it  is  a  drug 
as  addictive,  as  powerful,  as  disruptive  to  society  as  crack  cocaine. 
I  think  it  can  be  treated  no  less  in  the  sentencing  aspect. 

Mr.  Heineman.  What's  our  history  as  far  as  the  manufacture  of 
pseudoephedrine  where  colleges  and  universities  are  concerned  in 
this  country?  Are  they  being  processed  in  university  labs? 

Mr.  Wankel.  Are  we  talking  about  methamphetamine,  sir? 

Mr.  Heineman.  Yes,  methamphetamine. 

Mr.  Wankel.  No.  I  have  not  seen  that  yet  in  actual  laboratories 
like  we  saw  some  of  the,  say,  LSD  or  some  of  the  other  designer 
drugs  like  ecstasy  and  stuff  like  this.  We  have  not  seen  that. 

The  problem  with  methamphetamine  is,  one  among  others,  is 
that  it's  not  that  difficult  to  produce.  You  can  do  it  in  what  we  call 
bathtub-type  lab  situations.  You've  got  sort  of  a  two-tier  manufac- 
turing and  trafficking  process  of  methamphetamine  in  this  country 
now.  You've  got  the  large  Mexican  organized  crime,  Mexican-Amer- 
ican organized  crime  production  distribution  networks.  But  then 
you've  also  got  the  so-called  mom-and-pop  stores  where  the  people 
are  getting  pseudoephedrine  or  whatever  and  manufacturing  small 
quantities,  a  kilo,  two  kilos  at  a  time  of  methamphetamine  and 
using  it.  That's  what  you  see  a  lot  in  the  Midwest  and  a  little  bit 
to  the  east  of  the  United  States.  So  that's  the  problem  that  is  exist- 
ing right  now. 
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I  don't  see  it  in  colleges  or  universities.  But  just  to  go  back  and 
summarize,  you  don't  need  a  bachelor's  degree  in  chemistry.  You 
need  probably  one  course  in  chemistry  in  high  school  or  something 
and  you  can  go  out  with  some  instruction  from  somebody  else  and 
put  together  that  which  is  necessary  to  manufacture  the  drug. 

Mr.  Heineman.  Now  how  do  they  sell  this  on  the  street,  as  they 
would  crack  cocaine? 

Mr.  Wankel.  Yes.  It's  usually  in  granular  or  powder,  crystal 
powder-type  form.  It's  not  rocks  per  se,  normally  speaking.  But, 
yes,  it's  in  the  same  sort  of  dosage  units  and  settings. 

Mr.  Heineman.  How  do  they  ingest  that? 

Mr.  Wankel.  They  can  either  ingest  it  by  nose  or  injection.  It 
could  be  smoked  also,  the  same  sort  of  ways. 

Mr.  Heineman.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Scott,  you  are  recognized  for  5  minutes. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  just  had  a  couple  of 
questions.  How  much  over-the-counter  material  would  you  need  to 
make  how  much  speed? 

Mr.  Wankel.  It's  about  a  70-percent  to  one.  So  a  kilo  of  over-the- 
counter  material  would  manufacture,  as  I  understand  it,  about  700 
grams  of  methamphetamine.  I  had  to  get  some  verification  there, 
so 

Mr.  Scott.  If  somebody  is  on  meth,  what's  about  a  week's  worth? 

Mr.  Wankel.  A  week's  worth?  Well,  it  depends  on  the  tolerance 
that  the  individual  builds  up,  but  you  are  probably — as  far  as 
money  or  are  you  talking  about  quantity? 

Mr.  Scott.  Both. 

Mr.  Wankel.  I  would  have  to  get  back.  It  varies  so  much  that 
I  would  be  hesitant  to  give  you  an  exact  figure. 

Mr.  Scott.  How  much  do  people  use  it?  I  mean  you  have  a  5- 
gram  limit.  What  does  5  grams  do  to  you? 

Mr.  Wankel.  Five  grams  could  be  something  that  would  be  used 
easily  in  a  week  or  less  for  an  individual. 

Mr.  Scott.  OK.  And  how  much  is  in  a  pack  of  pseudoephedrine 
or  something  over-the-counter?  I  guess  my  question  is,  if  somebody 
goes  into  7-11  and  buys  in  order  to  produce  the  stuff,  I  mean 
would  they  be  buying  four  or  five  packages? 

Mr.  Wankel.  Oh,  no.  They  would  be  buying  whatever — if  it's  a 
7-11,  they  would  probably  buy  whatever  is  in  the  store  would  be 
what  they  would  try  to  buy,  because  they  don't  usually  have 

Mr.  Scott.  If  they  go  to  a  drug  store 

Mr.  Wankel.  We  have  had  instances  where  they  have  gone  into 
drug  stores  and  placed  orders  for  10,000  tablets  at  a  time.  There 
have  been  instances  where  they  have  purchased  well  over  300,000 
tablets. 

Mr.  Scott.  So  if  you  put  the  limits  like  you  have  got  in  here,  is 
there  any  legal  use  for  this  stuff? 

Mr.  Wankel.  No.  The  FDA  prescribes  actually  about  at  the  48- 
gram  limit,  which  is  what  DEA  has  in  the  reg.  Or  if  you  used  a 
24-gram  limit,  which  is  I  think  in  the  bill  here,  that  would  be 
enough  for  122  days  supply  for  one  person,  one  individual  for  legiti- 
mate needs.  So  there's  really  not — that's  not  really  inhibiting. 
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Mr.  Scott.  OK.  You  have  in  the  section  205  that  a  supplier  can 
get  in  trouble  if  he  sells  to  somebody  who  had  prior  notice.  How 
do  you  get  on  the  prior  notice  list? 

Mr.  Wankel.  Prior  notice  comes  from  the  Drug  Enforcement  Ad- 
ministration or  the  Department  of  Justice. 

Mr.  Scott.  If  somebody  is  put  on  that  list,  do  they  have  a  right 
to  argue  that  they  shouldn't  be  on  the  list  or  are  they  just  stuck? 

Mr.  Wankel.  I  would  have  to  check  with  my  staff.  I  don't  know 
how  that  actually  works,  if  there's  any  way  a  person  can  appeal 
whether  or  not  he  or  she  should  be  on  the  list,  Congressman. 

Mr.  Scott.  All  right. 

Mr.  Wankel.  I  can  get  back  to  you  on  that. 

Mr.  Scott.  I  think  in  the — as  I  understand  the  penalty,  on  the 
penalties,  are  you  going  along  with  the  Senate  version  that  lets  the 
Sentencing  Commission  put  this  in  proper  perspective  rather  than 
the  draconian  mandatory  minimums? 

Mr.  Wankel.  I  think  the — I've  got  to  be  judicious  here.  I  think 
the  Department  of  Justice  has — they  would  like  to  have  the  man- 
datory. That's  in  my  testimony.  I  made  mention.  They  have  some 
concerns  about  allowing  the  Sentencing  Commission  to  draw. 

Mr.  Scott.  OK.  Well,  in  the  bill,  I  noticed  that.  Does  simple  pos- 
session get  covered  for  the  5-year  mandatory  minimums  like  you  do 
with  crack? 

Mr.  Wankel.  I  don't  think  simple  possession  is.  I  think  it  has  to 
be  up  to,  what  is  it,  5 

Mr.  Scott.  So  crack  will  still  be  out  there  all  by  itself  on  simple 
possession? 

Mr.  Wankel.  That  could  be.  I'm  not  sure  exactly  right  now  the 
penalty  on  crack  for  simple  possession. 

Mr.  Scott.  You  indicated  that  the  crack  cocaine  mandatory  mini- 
mums are  working.  Is  there  any  evidence  that  people  are  using 
powder  cocaine  rather  than  crack  cocaine  because  they  can  get  pro- 
bation rather  than  the  5-year  mandatory  minimum? 

Mr.  Wankel.  No.  I  don't  think  there's  much  evidence  of  that. 
First  of  all,  other  than  chemically  appearing  to  be  the  same  drug, 
the  two  are  not  the  same  drugs  as  far  as  how  they  affect  or  impact 
on  the  individuals  that  are  using. 

Mr.  Scott.  Well,  that  wouldn't — my  question  was,  you  get  five 
years  mandatory  minimum  for  crack  and  you  can  get  probation  for 
the  same  amount  of  powder.  Is  there  any  evidence 

Mr.  Wankel.  That  people  are  shifting? 

Mr.  Scott.  That  people  have  adjusted  their  drug  use  because  of 
the  penalties?  Otherwise,  the  penalties  haven't  done  any  good  at 
all,  other  than  lock  people  up. 

Mr.  Wankel.  I  am  not  aware  of  any  shift,  no. 

Mr.  Scott.  You  are  not  aware  of  any  affect  that  the  5-year  man- 
datory minimum  has  had? 

Mr.  Wankel.  I  am  not  aware  of  any  effect  from  the  standpoint 
of  shift. 

Mr.  Scott.  OK. 

Mr.  Wankel.  To  powder  cocaine. 

Mr.  Scott.  So  given  the  choice  of  a  drug  with  a  probation  and 
a  5-year  mandatory  minimum,  that  differential,  you  have  no  evi- 
dence to  show  any  effect  that  that  differential  has  had. 


71 

Do  you  have  any  evidence  of  the  fiscal  impact  of  the  legislation? 

Mr.  Wankel.  No,  sir.  I  don't. 

Mr.  Scott.  On  the  treatment,  you  have  a — there's  a  task  force 
in  here,  the  interagency  task  force. 

Mr.  Wankel.  Yes. 

Mr.  Scott.  Is  there  any  money,  new  money,  to  fulfill  those  re- 
sponsibilities of  implementing  programs  that  they  come  up  with 
that  would  work? 

Mr.  Wankel.  I  don't  knov/  that  there's  a  funding  set  aside  for 
that,  no. 

Mr.  Scott.  I  think  it's  supposed  to  be  paid  out  of  their  existing 
appropriations. 

Mr.  Wankel.  Right. 

Mr.  Scott.  Since  we  don't  care  how  much  money  it  costs, 
wouldn't  you  want  some  money  in  there  so  you  could  actually  do 
some  prevention? 

Mr.  Wankel.  Some  money  probably  would  be  of  some  benefit, 
specifically  earmarked  for  that,  although  we're  looking,  as  you've 
indicated,  we're  looking  within  our  budget  to  do  that.  This  crime 
and  this  problem  is  so  significant  that  we're  making  it  a  rather 
high  priority  now  in  our  internal  budget. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Scott. 

Mr.  Chabot,  you  are  recognized  for  5  minutes. 

Mr.  Chabot.  Thank  you,  Mr.  Chairman. 

I  would,  first  of  all,  like  to  commend  our  colleague,  Mr. 
Heineman,  for  showing  leadership  in  proposing  this  legislation.  I 
want  to  compliment  him  for  that.  I  also  want  to  commend  the  work 
of  the  DEA.  I  am  glad  to  hear  that  they  are  close  to  reaching  agree- 
ment with  Senator  Hatch  relative  to  this  matter. 

Let  me  ask  you  just  a  couple  of  questions  about  the 
pseudoephedrine  regulation.  I  understand  that  the  regulation  takes 
effect  October  7.  Is  that  correct? 

Mr.  Wankel.  Yes,  sir. 

Mr.  Chabot.  I  am  told  there's  some  concern  among  private  sector 
retailers  who  are  just  becoming  aware  of  the  pending  regulation, 
that  they  don't  have  sufficient  time  to  learn  what  the  regulation  re- 
quires and  to  undertake  the  study  and  training  necessary  to  com- 
ply within  the  short  time  left  before  it  takes  effect.  Is  that  a  legiti- 
mate concern  do  you  think?  I  see  for  example  in  your  prepared  tes- 
timony, that  you  make  reference  to  a  12-month  time  frame  on  the 
legislation. 

Mr.  Wankel.  As  far  as  the  time  necessary  for  the  over-the- 
counter,  the  retailers? 

Mr.  Chabot.  Yes. 

Mr.  Wankel.  I  don't  know  that  there's  a  problem  with  this. 
When  we  look  at  it,  with  the  48-gram  limit,  that  as  I  mentioned 
earlier,  that  ends  up  being,  I  think,  a  supply  of  244  days  of 
pseudoephedrine.  I  don't  know  that  many  legitimate  people,  if  any, 
would  come  in  and  buy  more  than  244  days  worth  at  one  time. 
That  is  also  a  one-time  purchase.  They  can  come  in  the  next  day 
and  buy  244  days  worth  again.  It  doesn't  cause  any  additional  rec- 
ordkeeping or  reporting  requirements.  So  I'm  not  sure  how  much 
actual  training  or  preparation  is  necessary  for  the  retailers,  sir. 
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Mr.  Chabot.  Senator  Hatch  made  reference  to  discussions  with 
Senator  Kennedy  about  mandatory  minimums  for  meth  dealers. 
The  DEA  doesn't  have  any  problems  with  mandatory  minimums, 
do  you? 

Mr.  Wankel.  We  would  like  mandatory  minimums.  I  think  Jus- 
tice is  very  strong  in  their  position  that  mandatory  minimums 
should  be  a  part  of  the  law  also. 

Mr.  Chabot.  Again,  I  just  want  to  commend  you  for  your  action 
in  this  area.  I  think  the  last  thing  we  want  to  have  happen  is  to 
have  meth  sweep  across  the  country  like  crack  did,  particularly  in 
many  urban  areas.  I  represent  the  city  of  Cincinnati.  We  have  had 
real  problems  with  crack  in  our  community.  You  know,  it  started 
out  in  much  larger  cities,  you  know,  New  York,  Detroit,  some  of  the 
other  cities.  It  swept  the  Nation.  We  knew  it  was  coming  and  we 
tried  to  take  action  to  prevent  it  from  coming,  but  all  our  efforts 
just  were  not  successful.  I  hope  that  we  don't  have  the  devastation 
in  urban  communities.  This  one,  I  understand,  hits  in  the  suburbs 
and  even  in  rural  areas  as  well.  So  I  just  want  to  commend  you 
and  the  DEA  for  taking  this  action  before  it's  too  late. 

Mr.  Wankel.  Thank  you,  sir. 

Mr.  Chabot.  Thank  you.  I  yield  back  the  balance  of  my  time,  Mr. 
Chairman. 

Mr.  McCOLLUM.  Thank  you  very  much. 

Mr.  Watt,  you  are  recognized  for  5  minutes. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

I  apologize  to  Mr.  Wankel  for  my  having  to  leave.  They  are  hav- 
ing another  hearing  right  around  the  corner.  I'm  trying  to  or  at 
least  I  was  trying  to  participate  in  both  of  them,  until  I  found  out 
that  the  bill  that  they  are  talking  about  is  not  likely  to  go  any- 
where during  this  term  of  Congress.  So  maybe  I  can  stay  around 
here  and  see  if  I  can  have  some  impact  on  a  bill  that  might  be 
thinking  about  going  somewhere  during  this  term  of  Congress. 

I  understand  that  Mr.  Scott  may  have  asked  the  question  that 
I  had  asked  to  the  Senator  earlier  about  the  fiscal  impact  and 
whether  anybody  has  made  any  determination  of  whether  this  bill 
has  a  fiscal  impact,  but  I  missed  your  answer.  So  if  you  could 
quickly  tell  me  the  answer 

Mr.  Wankel.  Actually,  we  don't  have  that  information.  We  were 
thinking  about  that  the  same  time  you  asked  the  question  of  Sen- 
ator Hatch.  We  would  work  with  and  need  to  get  with  the  Bureau 
of  Prisons  and  the  Department  of  Justice  who  would  be  able  to  put 
together  that  sort  of  prognosis  or  whatever  is  available  from  an  im- 
pact statement. 

Obviously  there  would  be  some.  You  would  have  additional  ar- 
rests go  up  I  think  as  far  as  people  and  incarcerations  go  up  some- 
what. I  can't  say  or  detail  just  how  much  that  would  be. 

Mr.  Watt.  Would  part  of  that  impact,  I  assume,  be  not  on  the 
Federal,  I  mean  in  addition  to  the  Federal  fiscal  impact,  I  assume 
there  would  be  some  mandated  impact  on  State  and  local  govern- 
ments also.  Has  anybody  done  any  analysis  of  the  Federal  mandate 
implications  of  this  or  whether  there  might  have  some  fiscal,  might 
be  some  domino  impact  on  State  and  local  governments? 

Mr.  Wankel.  I  am  not  aware  of  any  study  done  on  that  as  well, 
Congressman. 
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Mr.  Watt.  Do  you  agree  that  there  might  be  some  ripple  down 
the  road  impacts  on  State  and  local  government? 

Mr.  Wankel.  There  certainly  could  be  some  from  the  standpoint 
of  their  support  and  assistance  and  being  utilized,  shall  we  say,  to 
help  incarcerate  people  while  we're  holding  them. 

Mr.  Watt.  Now  with  respect  to  both  of  those  issues,  I  had  under- 
stood that  this  Congress  had  adopted  a  policy  of  not  proceeding 
with  legislation  without  the  benefit  of  the  fiscal  analysis,  both  on 
the  Federal  budget  level  and  its  impact  on  our  Federal  budget  and 
on  local  and  State  governments.  Is  it  your  position  that  we  ought 
to  disregard  that  in  the  interest  of  moving  this  legislation  forward 
in  the  next  20  to  30  days  before  we  get  out  of  here  this  session  or 
should  I  go  back  to  the  other  hearing  that  I  came  from?  Which  one 
of  those  things  should  I  do  here? 

Mr.  Wankel.  I  would  not  ask  you  to  deviate  from  any  require- 
ment that  you  have  as  far  as  studying  impact  before  one  moves 
into  legislation,  at  least  I  can  not  recommend  that. 

I  do  feel  very  strongly,  as  does  obviously  Senator  Hatch  from  his 
comments,  that  this  is  a  very  serious  problem  that  is  upon  us.  We 
do  need  to  move  with  due  haste  in  putting  forth  whatever  resolu- 
tion is  going  to  be  enacted  to  enable  law  enforcement  and  other  dis- 
ciplines to  deal  with  the  problem. 

Mr.  Watt.  This  bill,  one  controversial  part  of  it,  the  House  bill 
at  least  would  raise  the  penalties  to  levels  that  are  equivalent  to 
crack  cocaine,  which  levels  have  been  a  source  of  much  much  de- 
bate and  consternation  and  disagreement.  Despite  the  fact  that  I 
have  heard  the  chairman  of  this  subcommittee  say  that  he  thinks 
those  disparities  are  not  founded,  we're  proposing  now  to  add  a  sec- 
ond disparity,  so  to  speak.  What  comments  do  you  have  to  make 
about  the  advisability  of  that  in  the  total  context  of  what  we're 
talking  about? 

Mr.  Wankel.  As  I  commented  earlier,  I  think  that  methamphet- 
amine  has  the  potential,  and  we're  already  starting  to  see  it  mate- 
rialize, to  be  equally  as  devastating  and  destructive  a  force  as  crack 
cocaine  has  been  throughout  this  country,  particularly  in  the  inner 
cities  of  this  country.  So  I  would  agree  with  the  minimum 
mandatories  for  methamphetamine.  It  should  be  on  a  par  or  equal 
with  crack  cocaine,  would  be  my  opinion. 

Mr.  Watt.  Are  you  all  enforcing  the  times? 

Mr.  McCOLLUM.  Generally,  but  if  you  want  to  ask  one  more 
question,  go  ahead.  I'll  be  liberal  enough  to  do  that,  Mr.  Watt. 

Mr.  Watt.  I  didn't  want  to  abuse  the  process.  I  wanted  to  follow 
whatever  protocol  you  all  have  been  following.  So  I'll  yield  back  the 
balance  of  my  time  or  just  wait  and  ask  whatever. 

Mr.  McCOLLUM.  Ms.  Jackson  Lee,  you  are  recognized  for  5  min- 
utes. 

Ms.  Jackson  Lee.  Congressman,  do  you  want  me  to  yield  to  you? 

Mr.  Watt.  You  go  right  ahead. 

Mr.  McCOLLUM.  I'm  going  to  let  him  have  another  question. 
Then  I'm  going  to  ask  one.  I'll  let  Mr.  Scott  have  one.  We'll  try  an- 
other— we  won't  have  a  full  round,  but  we'll  let  one  more  question 
go.  How's  that? 

Ms.  Jackson  Lee.  Sounds  good.  Thank  you  very  much,  Mr. 
Chairman. 
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Obviously,  in  the  course  of  the  weeks'  debates,  I  would  hope  that 
none  of  us,  particularly  the  DEA,  have  not  just  arisen  and  been 
awakened  by  the  startling  fact  that  drugs  is  a  blight  on  this  Na- 
tion. Coming  from  the  Houston  area,  we  have  very  strong  DEA  op- 
erations there.  I  appreciate  the  leadership  of  that  particular  area 
and  that  particular  office.  So  I  thank  the  chairman,  but  I  think  it 
would  be  foolish  to  suggest  the  fullness  of  this  room  and  these  indi- 
viduals here  for  whatever  reasons  they  maybe  have  just  come  upon 
this  notion  based  upon  recent  studies  that  have  been  reported  out 
of  the  Health  and  Human  Services  Department. 

It  would  be  helpful,  however,  as  we  review  legislation,  that  we 
also  review  it  in  its  relevancy  and  its  effectiveness  in  making  sure 
that  it  gets  right  at  the  problem.  I  happen  to  think  that  the  prob- 
lem is  a  combination.  It  is  one,  prevention,  early  detection,  if  you 
will.  So  I  have  supported  some  of  the  legislative  activities  that  have 
required  random  drug  testing,  providing  the  necessary  privilege 
and  rights  of  any  American  to  have  a  sense  of  privacy.  At  the  same 
time,  I  think  it  is  important  that  we  not  go  off  the  table  ludicrously 
in  terms  of  legislation  that  may  not  be  effective  in  having  you  do 
your  job  and  as  well,  be  effective  in  that. 

I,  too,  may  be  asking  a  question — Mr.  Chairman,  I  have  an  open- 
ing statement,  if  I  might  ask  for  unanimous  consent  to  submit  it 
in  the  record. 

Mr.  McCOLLUM.  Without  objection  so  ordered. 
-  [The  prepared  statement  of  Ms.  Jackson  Lee  follows:! 

Prepared  Statement  of  Hon.  Sheila  Jackson  Lee,  a  Representative  in 
Congress  From  the  State  of  Texas 

Mr.  Chairman,  I  thank  you  for  convening  this  hearing  today.  There  is  no  greater 
problem  in  our  country  than  the  scourge  of  illegal  drugs  and  those  individuals  who 
sell  drugs  and  subsequently  must  be  considered  merchants  of  death.  We  were  all 
disturbed  by  the  recent  report  of  the  Department  of  Health  and  Human  Services 
that  indicates  that  drug  use  among  teens  has  increased  significantly.  I  believe  that 
we  can  all  agree  that  an  appropriate  drug  enforcement  strategy  and  adequate  fund- 
ing for  drug  treatment  programs  are  two  issues  that  all  members  of  Congress  can 
support. 

This  means  that  we  must  pass  strong  laws  against  drug  use  and  we  must  conduct 
appropriate  oversight  of  the  Drug  Enforcement  Administration,  the  National  Drug 
Policy  Office,  and  the  Department  of  Health  and  Human  Services  to  ensure  that  suf- 
ficient resources  are  available  for  drug  control  enforcement  and  for  treatment  pro- 
grams. 

This  legislation  that  we  are  debating  today  has  bipartisan  support  in  the  House 
and  the  Senate.  This  legislation  is  designed  to  closely  monitor  the  importation  of 
methamphetamines  and  precursor  chemicals,  to  control  the  manufacture  of 
methamphetamines  and  to  increase  penalties  for  trafficking  in  this  drug.  The  bill 
also  creates  a  system  for  regulating  the  over  the  counter  medicines  that  contain 
methamphetamines  and  requires  the  development  of  programs  to  monitor  abuse  of 
this  drug  and  educate  wholesale  and  retail  distributors  of  chemicals  about  methods 
of  assisting  law  enforcement  officials  in  tracking  suspicious  orders. 

I  look  forward  to  the  testimony  from  the  witnesses  that  we  have  assembled  here 
today.  I  believe  that  we  can  find  a  solution  to  the  drug  crisis  and  to  the  misuse  of 
this  particular  drug,  methamphetamines.  I  look  forward  to  working  with  my  col- 
leagues on  this  important  issue. 

Ms.  Jackson  Lee.  I  thank  you  for  that. 

This  question  may  have  been  asked  and  answered,  but  please  in- 
dulge me,  if  you  would.  Can  you  capture  for  me  just  in  the  course 
of  the  DEA's  work  the  sort  of  range  or  portion  of  the  drug  trade 
or  drug  activity  that  these  amphetamines  and  type  drugs,  what 
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place  do  they  have  in  the  scheme  of  things?  If  you  could  answer 
that,  and  I  have  a  series  of  other  questions.  Thank  you. 

Mr.  Wankel.  Yes,  thank  you.  Well,  the  Drug  Enforcement  Ad- 
ministration is  very  very  concerned  about  methamphetamine,  and 
that's  why  Administrator  Constantine  convened  a  national  meeting 
of  State,  local,  and  Federal  law  enforcement  officers  and  others, 
prosecutors  as  well,  in  February  of  this  past  year.  That  ultimately 
was  sort  of  what  led  to  the  National  Methamphetamine  Strategy 
that  came  out. 

I  can  tell  you  that  the  Drug  Enforcement  Administration  is  very 
very  concerned  about  methamphetamine.  Cocaine  and  crack  co- 
caine are  our  number  one  priority,  followed  by  heroin.  I  would  have 
to  say  that  methamphetamine  is  probably  number  three  right  now 
as  far  as  what  we  have  as  a  focus  and  a  priority  of  our  law  enforce- 
ment action  effort.  It  is  that  way  for  a  couple  of  reasons.  Number 
one  is  the  destructive  impact  and  effect  of  methamphetamine  upon 
individuals  and  communities  from  a  potential  standpoint.  We  have 
actually  seen  some  of  that  in  the  West  and  Southwest,  and  it's 
moving  into  the  Midwest  and  into  the  Southeast,  especially,  right 
now.  We  have  great  reason  to  believe  it's  going  to  move  more 
throughout  the  United  States.  It  is  certainly  the  topic  of  conversa- 
tion when  epidemiologists  get  together  now  and  talk  about  the 
emergency  room  admissions  and  what  are  the  problems  they  see. 

We  believe  right  now — and  it's  not  just  DEA's  opinion — that  if  we 
move  on  this  rather  quickly  and  don't  get  behind — we  got  behind 
a  little  bit  on  crack  cocaine  and  certain  others — that  we  can  disrupt 
and  make  impact  on  these  organizations,  particularly  these  Mexi- 
can, Mexican-American  organizations  that  are  controlling  the  vast 
majority  of  the  wholesale  production  and  distribution  of  meth- 
amphetamine. So  it's  a  very  centerpiece  of  our  strategy  and  becom- 
ing more  so. 

Ms,  Jackson  Lee.  I  take  it  by  your  answer,  then,  that  you've  just- 
answered  one  of  my  questions.  I  want  to  ask  it;  if  you've  already 
answered  it — the  source  does  involve  some  international  trade.  You 
seem  to  have  highlighted  this.  Do  we  have  any  other  sources  out- 
side of  the  United  States? 

Mr.  Wankel.  No.  It's  Mexico  and  the  United  States;  they  are  the 
two. 

Ms.  Jackson  Lee.  All  right.  The  market  for  that  is  what?  Again, 
this  may  be  a  question,  but  just  for  elaboration. 

Mr.  Wankel.  You  mean  the  types  of  people? 

Ms.  Jackson  Lee.  The  types  of  individuals.  I  understand  that 
teenagers  are  equally 

Mr.  Wankel.  Historically,  you  know,  this  drug  is  not  a  new  drug. 
It's  a  drug  that  we  saw  when  I  first  started  my  job  in  Detroit  back 
in  1971.  We  called  it  crank.  We  called  it  speed  even  a  little  bit 
then.  It  was  predominantly  a  drug  that  was  manufactured  by  mo- 
torcycle gangs,  outlaw  motorcycle  gangs,  and  was  used  by  them 
and  people  on  their  periphery. 

With  this  new  production  and  the  new  marketing  and  push,  if 
you  will,  it  has  now  moved  into  high  schools.  It's  moved  into  col- 
leges. It's  moved  into  the  so-called  middle  class.  Most  of  the  users 
are  white  individuals.  Now,  probably  because  of  the  prevalence  of 
Mexican  and  Mexican-American  involvment  in  drug  production  and 
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transportion  we're  seeing  increased  Hispanic  use  of  methamphet- 
amine.  But  we  believe  because  it  has  very  similar  properties  to 
crack  cocaine,  that  it  is  also  something  that  a  number  of  people  in 
this  country,  African-Americans  and  others,  are  going  to  be  very 
susceptible  to. 

Ms.  Jackson  Lee.  So  the  population  is  expanding. 

Mr.  Wankel.  Yes,  it  has. 

Ms.  Jackson  Lee.  Mr.  Chairman,  might  I  get  one  more  question 
in  following  that  line? 

Mr.  McCOLLUM.  You  may  use  up  your  one  more,  sure. 

Ms.  Jackson  Lee.  Thank  you  very  much. 

Let  me,  I  think  as  you  have  expanded  on  the  market  and  we  look 
at  this  particular  drug,  this  particular  drug  also  is  classified  for 
some  other  uses.  Part  of  where  we  are  on  these  particular  drugs 
is  the  abuse  of  it,  as  I  understand  it.  Have  you  had  discussions 
with  the  pharmaceutical  industry  in  terms  of,  I  know  your  business 
is  the  enforcement,  the  law  enforcement  aspect  of  it,  but  to  try  to 
be  further  educated  so  that  we  are  effective  in  both  the  enforce- 
ment, in  both  the  legislation  that  we  might  pass,  to  be  able  to  de- 
termine how  the  regulations  or  the  actions  the  DEA  might  have 
might  have  impact  on  the  industry  and  how  they  can  be  more  re- 
sourceful, if  you  will,  in  making  sure  that  this  is  utilized  for  the 
medical  reasons  that  it  needs  to  be  utilized,  versus  the  criminal  ac- 
tivities that  all  of  us  abhor  and  want  to  see  gotten  rid  of? 

Mr.  Wankel.  Actually,  that's  been  going  on  for  probably  20  years 
or  more.  The  Regulatory  Division  of  the  Drug  Enforcement  Admin- 
istration has  outstanding  contacts  with  the  manufacturing,  the 
wholesalers,  the  doctors,  the  pharmacists  that  are  involved  in  the 
process  of  prescribing  and  monitoring  the  use  of  the  legally  pro- 
duced drugs.  That's  something  that  I  think  all  quarters  are  very  re- 
sponsible about  and  have  done  a  very  good  job  of  ensuring  that 
that  stays  within  the  parameters  it  should. 

Ms.  Jackson  Lee.  That  dialog  is  continuing? 

Mr.  Wankel.  Yes. 

Ms.  Jackson  Lee.  And  their  interaction,  that  is  present  as  we 
speak  with  the  DEA? 

Mr.  Wankel.  Yes. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman.  Thank 
you,  Mr.  Wankel. 

Mr.  McCOLLUM.  Thank  you  very  much.  I  just  want  to  clarify  a 
couple  of  quick  things.  If  somebody  else  wants  to  ask  a  clarifying 
question  or  two,  they  can. 

Mr.  Wankel,  am  I  correct  from  what  you  said  to  me  at  the  begin- 
ning— I  just  want  to  make  sure  I  understand  it  right — that  if  we 
resolve  these  two  issues  favorably  as  to  when  DEA  can  collect  the 
data  on  the  safe  harbor  provisions,  and  the  one-year  effective  date 
is  modified,  then  you  either — DEA  would  revoke  the  rule  or  the  bill 
could  supersede  it  and  grant  it?  I  use  the  term  "pre-empt."  I  just 
want  to  be  sure,  whatever  we  do,  we're  working  on  the  same  sheet 
of  music  here. 

Mr.  Wankel.  Yes.  If  there's  the  date  certain  feature,  the  one  you 
talk  about,  as  well  as  the  ability  to  gather  data  as  we  see  the  need 
for  it,  then  we  would  not  have  any  objection  to  Congress  passing 
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a  law  and  superseding  the  regulation.  It  would  not  cause  us  a  prob- 
lem. 

Mr.  McCOLLUM.  And  if  we  didn't  technically  supersede  it,  you 
would  probably  be  willing  to  revoke  your  law  or  your  rule,  I  mean, 
at  that  point? 

Mr.  Wankel.  Well,  I  don't  want  to  get  too  far  above  my  chain 
of  command.  I  would  have  to  talk  to  the  Administrator  and  to  the 
Deputy  Administrator,  sir. 

Mr.  McCOLLUM.  I  understand.  But  I  got  the  picture. 

Last  question:  the  industry  group,  and  you  may  not  have  had  a 
chance  to  read  this  yet,  so  I'm  not  going  to  ask  you  technically  on 
this,  but  industry  groups  going  to  testify  here  before  us  has  some 
suggested  definitions  of  significant  diversion  for  the  bill  in  this 
area.  I  assume — have  you  had  a  chance  to  look  at  what  they  have 
proposed  at  all? 

Mr.  Wankel.  No,  sir. 

Mr.  McCoLLUM.  All  right.  We  want  to  talk  to  you  about  it,  be- 
cause we  think,  at  least  I  think,  that  we  need  to  have  significant 
use,  significant  diversion  definition  of  some  sort.  It's  pretty  vague 
in  here  what  that  would  be.  But  we  would  be  glad  to  work  with 
you  and  our  staff  on  that  as  we  move  through  a  product. 

Mr.  Scott,  do  you  have  a  folio wup  question? 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  just  did  a  little  back-of-the-envelope  arithmetic.  If  we  did  1,000 
new  arrests  in  5  years,  that's  5,000  prison  cells  we'd  need  at  25,000 
a  year  would  be  $125  million,  about  a  quarter  of  a  billion  dollars 
construction.  We're  going  to  go  through  that  without  any  evalua- 
tion, and  just  do  it  because  it  needs  to  be  done,  and  we're  going 
to  take  prevention  money  out  of  existing  budget  without  new 
money. 

My  question  unrelated  to  that  is,  you  indicated  a  dose  would  last 
you  about  six  hours.  How  much  is  a  dose? 

Mr.  Wankel.  Again,  it  depends  on  the  tolerance  of  the  individ- 
ual, but  I  would  think  a  dose  is  probably  maybe  half  a  gram  or 
something  like  that.  I  would  have  to  give  it  to  my  staff  to  find  out 
exactly.  Again,  it  depends  on  the  purity  and  their  tolerance. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Scott. 

Mr.  Heineman,  do  you  have  a  followup  question  you  would  like 
to  ask  of  any  sort? 

Mr.  Heineman.  No. 

Mr.  McCOLLUM.  Mr.  Watt. 

Mr.  Watt.  Mr.  Chairman,  I  think  I'll  pass. 

Mr.  McCOLLUM.  I  think,  Ms.  Jackson  Lee,  you  have  had  yours 
with  the — ^you  have  one  more  you  want  to  ask?  Go  ahead. 

Ms.  Jackson  Lee.  I  wanted  to  follow  up  on  when  I  asked  the 
question  about  the  pharmaceutical  industry;  I'm  not  sure  if  I  was 
clear  or  gleaned  a  clearer  answer  from  you.  As  you  have  this  dis- 
cussion, does  it  also  focus,  if  you  will,  and  I'm  going  to  piggyback 
on  another  question  so  that  I  get  one  in,  two  for  one.  Specifically, 
about  the  chemicals  used  to  make  the  drug,  I  think  that's  where 
I  was  trying  to  go,  not  necessarily  the  final  product,  because  those 
chemicals  can  be  used  for  a  variety  of  different  means.  As  I  said, 
there's  no  one  here — I  hope  I'm  not  misspeaking — that  doesn't  want 
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to  get  right  to  the  bottom  of  this  problem  and  certainly  stop  the 
abuse,  particularly  by  youngsters. 

Let  me  also  then  add,  Does  DEA,  as  we  move  forward  in  this  leg- 
islation that  we're  looking  at  today,  are  they  aware  of  the  Kennedy 
compromise  language  that  eliminates  the  provision  of  the  bill  relat- 
ing to  the  mandatory  minimum  sentences  used  on  this  drug  and  do 
you  know  whether  DEA  is  supporting  that? 

Mr.  Wankel.  The  DEA  doesn't  support  that.  Of  course,  Justice 
has  been  working,  that's  their  bailiwick  more  so  than  mine,  but 
Justice  has  been  working  very  close.  They  do  object  to  that,  but 
that's  not,  shall  we  say,  a  show-stopper  I  think  from  our  stand- 
point. 

Your  first  question,  I  think  that  we  are  as  concerned  as  any  one 
else  in  this  room  as  far  as  the  ability  for  all  of  business  and  for 
all  individuals  who  need  pseudoephedrine  or  other  products  that 
we're  talking  about  here,  that  they  have  the  ability  to  get  those  for 
legitimate  needs  and  purposes.  So  we  don't  have  any  problems  in 
resolving,  working  that  out.  That's  why  Congressman  Heineman 
and  others  have  the  threshold  amount  which  would  enable  people 
to  get  the  quantities  of  drugs  that  they  need  to  take  care  of  their 
illness,  and  yet  it  enables  us  to  kind  of  have  a  handle  on  those  who 
are  trying  to  obtain  quantities  necessary  for  illicit  production  of 
methamphetamine. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr. 
Wankel. 

Mr.  McCoLLUM.  Thank  you,  Ms.  Jackson  Lee. 

Mr.  Wankel,  we  want  to  thank  you  for  coming  today  and  giving 
us  the  testimony.  I  think  we  are  close  to  a  product  and  a  bill  that 
we  can  both  be  very  proud  of.  We  thank  DEA  for  its  cooperation. 

Mr.  Wankel.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you. 

We  have  a  third  panel  today.  I  would  like  to  introduce  both  of 
the  witnesses  for  this  panel  and  ask  them  to  come  up  and  be  seat- 
ed while  we  proceed. 

Our  first  witness  is  James  Cope,  president  of  the  Nonprescription 
Drug  Manufacturers  Association  since  1967.  Mr.  Cope  joined  the 
Nonprescription  Drug  Manufacturers  Association  in  1961  after 
serving  as  the  director  of  the  Ohio  Pharmacists  Association.  Mr. 
Cope  currently  serves  on  the  board  of  directors  of  the  World  Fed- 
eration of  Proprietary  Medicine  Manufacturers  and  the  Council  on 
Family  Health.  He  is  the  past  president  of  the  National  Drug 
Trade  Conference  and  the  National  Association  Executives  Club. 
Mr.  Cope  has  also  been  an  instructor  at  the  Institutes  for  Organi- 
zation Management  at  Syracuse  University. 

Our  second  witness  is  John  Scheels,  director  of  government  af- 
fairs and  regulatory  counsel  for  the  Eckerd  Corp.  Mr.  Scheels 
began  his  career  with  Eckerd  in  1989  as  an  associate  corporate 
counsel,  where  he  was  responsible  for  all  health  care  related  issues 
to  the  company  pharmacies,  including  State  boards  of  pharmacy, 
the  Food  and  Drug  Administration,  the  Drug  Enforcement  Admin- 
istration, managed  care  contracting,  health  care  reform. 

Mr.  Scheels  assumed  his  current  position  in  1992,  where  he  over- 
sees the  company's  government  affairs.  He  received  his  law  degree 
from  the  University  of  Wisconsin,  has  been  an  adjunct  faculty 
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member  at  Stetson  Law  School  in  St.  Petersburg,  FL.  It's  especially 
a  pleasure,  Mr.  Scheels,  to  welcome  a  fellow  Fioridian.  Thank  you. 
Mr.  Cope,  I  think  we'll  go  in  the  order  I  introduced  you,  if  you 
could  let  us  hear  your  testimony  I  will  take  both  yours  and  Mr. 
Scheels'  testimony  and  introduce  it  into  the  record  without  objec- 
tion. Hearing  no  objection,  it's  so  done.  You  may  give  us  a  sum- 
mary of  your  testimony. 

STATEMENT  OF  JAMES  COPE,  PRESmENT,  NONPRESCRIP- 
TION DRUG  MANUFACTURERS  ASSOCIATION,  ACCOMPANIED 
BY  EVE  BACHRACH,  VICE  PRESIDENT  AND  ASSOCIATE  GEN- 
ERAL COUNSEL 

Mr.  Cope.  Thank  you,  Mr.  Chairman.  With  me  is  Eve  Bachrach, 
vice  president  and  associate  general  counsel  of  my  association.  If 
there  are  questions  that  I  am  not  competent  to  answer,  I  wonder 
if  the  committee  might  indulge  me  and 

Mr.  McCOLLUM.  I'm  certainly  happy  to  have  her  here. 

Mr.  Cope.  In  providing  the  information. 

We  represent  the  manufacturers  of  the  products  that  we've  been 
discussing  today,  except  we  represent  the  legal  products  that  we've 
been  discussing  today,  not  those  illicitly  manufactured,  not  the 
smuggling  and  other  things.  We  represent  the  manufacturers  of 
products  which  are  probably  in  all  of  our  medicine  cabinets  which 
we  use  many  times,  twice  a  week,  most  people,  to  take  care  of  com- 
mon ailments.  Those  include  the  three  ingredients  subject  to  this 
excellent  legislation  that  we  are  here  to  support:  pseudoephedrine, 
ephedrine,  and  phenylpropanolamine.  In  the  trade,  phenyl- 
propanolamine is  called  PPA.  So  if  that's  easier  for  us  to  say  in 
case  we  need  to  say  it  today,  PPA  is  phenylpropanolamine  to  those 
of  us  in  the  pharmaceutical  industry.  These  products  are  used  to 
treat  cough  and  cold,  allergy  and  asthma,  and  are  important  to  mil- 
lions of  Americans  every  day. 

We  support  this  legislation,  but  we  do  request  five  amendments, 
some  of  them  rather  technical,  but  all  of  them  rather  important.  I 
would  like  to  go  through  them. 

First,  I  should  tell  you  that  we  recognize  as  you  do,  that  meth- 
amphetamine  is  a  serious  problem  for  this  country.  It's  starting  to 
become  a  serious  problem  for  us,  which  is  one  of  the  reasons  we 
appreciate  the  leadership  here  in  the  Congress  in  taking  a  com- 
prehensive approach  to  it,  which  is  why  we're  here  supporting  this 
bill. 

We  have  done  a  lot  on  drug  abuse  over  the  years.  For  example, 
we  worked  with  the  Congress  in  1988  and  1993  on  diversion  con- 
trol bills.  We  work  with  the  States  on  a  regular  basis  on  drug 
abuse.  Mr.  Kraushaar  is  with  me.  He's  director  of  our  State  affairs 
activities.  We're  very  strong  supporters  of  the  partnership  for  a 
drug  free  America  and  their  excellent  public  education  campaigns. 
As  a  matter  of  fact,  the  chairman  of  the  partnership  for  a  drug  free 
America  is  a  former  member  of  my  board  of  directors,  former  CEO 
in  one  of  my  major  companies.  He  has  been  chairman  of  it  for  some 
time,  Mr.  James  Burke. 

We  cooperate  with  other  organizations,  such  as  the  National  As- 
sociation of  Chain  Drug  Stores,  with  whom  we  are  developing  a  re- 
tail education  program  to  prepare  for  this  legislation.  We  know 
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that  some  of  the  ingredients  we  use  in  legitimate  products  are 
being  diverted  and  used  for  iUicit  purposes,  but  we  want  to  assure 
the  committee,  and  I  think  you  basically  heard  it  from  Mr.  Wankel, 
that  our  products  as  yet  are  not  a  major  or  significant  part  of  this 
problem.  Our  products  are  those  that  are  already  basically 
packaged  in  blister  packs,  not  in  bottles  of  500  or  1,000.  We  don't 
sell  them  through  fringe  mail  order  operations,  which  I  think  are 
two  of  the  major  points  of  this  bill.  You  would  outlaw  big  packages 
and  you  would  require  smaller  sized  packages,  and  you  would  re- 
quire the  kind  of  packaging  that's  very  difficult  to  get  into.  I  think 
all  of  us  find  these  difficult  to  get  into  as  we  try  to  use  them  day 
after  day.  Because  of  child  resistant  packaging  and  tampering  re- 
sistant packaging,  we  already  use  the  blister  packs  that  will  be  re- 
quired. 

The  reports  that  DEA  has  on  the  use  of  our  products  are  as  yet 
anecdotal  and  sporadic.  We  need  and  we  want  to  keep  it  that  way. 
We  support  this  bill  over  the  DEA  reg,  because  it's  more  com- 
prehensive, and  we  think  will  keep  the  problem  from  spreading  to 
other  ingredients  such  as  PPA.  The  DEA  reg  concerns  itself  with 
one  ingredient,  understandably.  We,  who  manufacture  products 
using  all  three  ingredients,  prefer  that  the  problem  be  addressed 
comprehensively.  So  as  they  indicated,  if  they  are  effective  in  dry- 
ing up  single-ingredient  ephedrine  from  bulk  suppliers,  which  is 
the  basic  problem,  people  might  turn  to  pseudoephedrine.  If  their 
regulation  were  effective  in  drying  that  up,  they  would  then  turn 
to  phenylpropanolamine,  PPA  or  ephedrine  combinations.  So  this 
bill  approaches  all  three  and  deals  with  them.  It  bakes  the  cake  all 
at  once. 

Our  five  amendments,  two  or  three  of  which  you  have  already 
mentioned,  whether  you  knew  it  or  not,  are  as  follows.  First,  we 
believe  that  Congress  should  define  the  word  "significant."  The  bill 
says  the  DEA  may  revoke  what  we  call  the  safe  harbor  for  our 
products  if  it  finds  that  there  is  significant  diversion  of  our  prod- 
ucts over  to  the  illicit  production  of  methamphetamine.  We  don't 
think  that's  an  unreasonable  provision.  We  think  you  should  so  em- 
power DEA.  But  we  think  a  reasonable  definition  of  significant  is 
indicated,  both  for  their  guidance,  for  our  guidance,  for  the  guid- 
ance of  the  retail  community  and  anyone  else  interested  in  it.  They 
should  know  from  ground  up  what  is  significant  diversion.  So  that 
can  arguably  be  described  as  a  technical  amendment,  but  we  con- 
sider it  an  important  one. 

Second,  and  I  think  this  is  more  technical  but  very  important,  in 
current  law,  there  is  a  provision  for  the  reinstatement  of  exemption 
from  these  requirements.  We  think  it  was  the  intent  of  the  bill  to 
conform  the  exemption  provision,  the  reinstatement  provision  to  ex- 
isting law,  but  it  isn't  quite  done.  The  DEA  reg  itself  which  came 
out  last  month  when  you  went  into  recess,  says  that  manufacturers 
can  apply  to  DEA  for  reinstatement.  We  would  ask  that  this  bill 
be  amended  to  provide  the  same  procedure  that  is  now  under  cur- 
rent law  for  reinstatement.  It's  important  to  us  in  helping  us  do 
our  part  in  dealing  with  this  problem. 

The  third  I  think  is  fairly  easy.  The  bill  calls  for  a  9-month  effec- 
tive date.  We  really  need  12  months  because  we  have  to  re-tool  in 
many  cases.  We  have  to  relabel  in  many  cases.  It's  my  understand- 
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ing  that  DEA  accepts  the  12  months,  and  the  Senate  discussions 
have  so  far  agreed. 

We  prefer  a  bill  that  provides  12  months  for  introduction  into 
interstate  commerce  not  a  12-month  retail  date.  That  could  involve 
unnecessary  and  costly  recall  procedures.  There's  a  major  dif- 
ference between  introduction  and  interstate  commerce  for  an  effec- 
tive date,  which  is  what  this  bill  is,  and  we  support.  It's  a  regular 
standard  operating  procedure  with  the  Food  and  Drug  Administra- 
tion, which  we  relate  to  more  frequently  than  DEA,  happily,  and 
the  difference  between  the  retail  effective  date.  If  it's  a  retail  effec- 
tive date,  you've  got  to  inspect  as  many  as  half  a  million  retail  out- 
lets, small  convenience  stores,  for  that  last  product  which  doesn't 
comply.  It's  not  cost  effective. 

We  are  not  yet  a  part  of  the  problem.  We  shouldn't  have  to  pass 
onto  the  consumer,  nor  should  retailers,  in  effect,  a  retail  recall.  So 
this  bill  provides  a  9-month  effective  date  for  shipment  into  inter- 
state commerce.  We  ask  that  it  be  12  months  and  that  it  remain 
as  shipment  into  interstate  commerce,  not  in  effect,  the  retail  level, 
which  might  incur  a  recall.  See  the  difference  there? 

Four,  we  think  that  ephedrine,  the  third  ingredient,  ephedrine 
combination  products  should  be  on  the  same  footing  and  treated 
the  same  way  as  pseudoephedrine  and  PPA,  because  these  are  the 
three  ingredients  that  are  subject  to  use  in  the  production  of  meth- 
amphetamine.  We  think  that  was  the  original  intent  of  the  bill.  We 
would  like  to  see  a  technical  amendment  which  would  put  all  three 
ingredients  on  the  same  footing,  the  same  controls,  in  the  same  sit- 
uation with  the  retail  safe  harbor  and  the  other  provisions. 

Finally,  we  would  think  that  if  this  bill  passes,  and  we  hope  you 
can  do  it,  that  the  DEA  reg  would  be  confusing  if  it  stood.  So  we 
would  suggest  that  the  DEA  reg  be  revoked  if  and  when  this  bill 
is  enacted.  That  way,  we  know  which  rules  we're  under  and  we  are 
under  a  more  comprehensive  approach. 

We  thank  you  for  your  leadership.  We  are  here  to  work  with  you. 
We  ask  for  your  serious  consideration  of  our  five  amendments, 
many  of  which  are  rather  technical. 

[The  prepared  statement  of  Mr.  Cope  follows:] 

Prepared  Statement  of  James  Cope,  President,  Nonprescription  Drug 
Manufacturers  Association 

The  Nonprescription  Drug  Manufacturers  Association  (NDMA)  is  the  national  as- 
sociation representing  manufacturers  and  distributors  of  nonprescription  or  over- 
the-counter  (OTC)  medicines.  Nonprescription  medicines  are  used  safely  and  effec- 
tively by  millions  of  consumers  every  day  to  treat  symptoms  such  as  cold,  cough, 
and  headache.  These  consumer  products  are  available  in  some  750,000  retail  outlets 
nationwide.  NDMA  members  account  for  more  than  90  percent  of  the  OTC  medi- 
cines sold  at  retail  in  the  United  States. 

NDMA  strongly  supports  the  national  goal  of  fighting  drug  abuse  and,  in  particu- 
lar, of  solving  the  problem  of  the  illicit  production  and  abuse  of  methamphetamine. 
noma's  commitment  to  anti-drug  abuse  efforts  is  longstanding.  The  Association 
supported  adoption  of  both  the  Chemical  Diversion  and  Trafficking  Act  of  1988 
(CDTA)  and  the  Domestic  Chemical  Diversion  Control  Act  of  1993  (DCDCA),  and 
it  has  supported  drug  control  efforts  at  the  state  level  for  many  years  as  well.  In 
addition,  NDMA  and  its  members  are  engaged  in  a  number  of  voluntary  activities, 
such  as  consumer  outreach  and  education  through  the  Partnership  for  a  Drug  Free 
America,  and  retail  education  programs. 

NDMA  recognizes  that  precursor  chemicals  have  been  diverted  to  clandestine 
methamphetamine  production  and  remains  committed  to  working  with  Congress 
and  the  Drug  Enforcement  Administration  (DEA)  to  guard  against  such  diversion. 
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DEA  has  extensive  powers  under  the  CDTA  and  DCDCA,  which  it  has  not  yet  fully 
implemented,  to  address  diversion  at  all  levels,  particularly  the  rogue  companies  op- 
erating on  the  fringes  of  legitimate  commerce  that  import  bulk  precursor  chemicals, 
formulate  them  into  dosage  units,  and  distribute  those  units  in  large  quantities  to 
persons  engaged  in  methamphetamine  production. 

That  process  takes  place  separate  and  apart  from  the  distribution  of  legitimate 
OTC  products  marketed  by  NDMA  members  through  traditional  retail  outlets. 
Those  products  are  not  a  significant  part  of  the  problem.  The  rule  published  by  DEA 
on  August  7  of  this  year  is  an  attempt  to  address  the  diversion  problem,  but  it 
misses  the  mark.  The  legislation  addresses  potential  OTC  diversion  in  a  more  com- 
prehensive and  workable  way.  In  keeping  with  its  commitment  to  fighting  drug 
abuse,  NDMA  is  pleased  to  support  H.R.  3852,  the  "Comprehensive  Methamphet- 
amine Control  Act  of  1996,"  subject  to  five  important  amendments.  NDMA  believes 
that  this  bill  offers  a  much  more  realistic  and  workable  approach  than  the  recent 
DEA  rule.  In  particular,  this  bill  would  provide  DEA  with  additional  powers  and 
enforcement  tools  to  combat  the  illegal  diversion  of  precursor  chemicals,  while  main- 
taining access  to  legitimate  OTC  products  for  the  consumers  who  rely  on  them. 
Moreover,  the  bill  offers  a  more  comprehensive  approach  than  the  recent  DEA  rule, 
because  it  addresses  all  products  that  contain  precursor  chemicals,  rather  than  leav- 
ing some  products  as  potential  targets  for  diversion  in  the  future. 

The  five  amendments  we  propose,  which  are  attached,  would  improve  and  refine 
the  provisions  in  Title  IV  of  the  bill,  which  deal  with  legitimate  retail  distributors. 

First,  further  congressional  guidance  is  needed  to  clarify  under  what  cir- 
cumstances the  DEA  can  establish  a  transaction  limit  for  legitimate  retail  distribu- 
tors. In  its  current  form,  the  bill  authorizes  DEA  to  establish  a  24  gram  single- 
transaction  limit  upon  a  finding  that  there  are  a  "significant"  number  of  instances 
where  retail  products  are  being  diverted  and  used  as  a  "significant"  source  of  pre- 
cursor chemicals  for  the  illegal  manufacture  of  methamphetamine.  Congress  should 
provide  further  statutory  guidance  for  DEA  and  industry  on  what  it  considers  "sig- 
nificant" diversion  to  ensure  that  the  legitimate  sale  of  OTC  products  is  not  limited 
in  response  to  isolated  and  infrequent  cases  of  retail  diversion. 

Second,  DEA's  authority  to  reinstate  the  exemption  for  particular  legal  drug  prod- 
ucts upon  a  showing  by  a  manufacturer  that  a  given  product  is  not  subject  to  sub- 
stantial diversion  should  be  clarified  and  made  consistent  with  current  law.  Cur- 
rently, if  DEA  removes  the  legal  drug  exemption  by  regulation  for  a  class  of  prod- 
ucts, it  has  the  obligation  to  reinstate  the  exemption  for  particular  products  upon 
application  of  a  manufacturer,  if  the  product  "is  manufactured  and  distributed  in 
a  manner  that  prevents  diversion"  (21  U.S.C.  §814(d)(l)).  For  example,  a  manufac- 
turer can  demonstrate  that  it  has  taken  certain  steps  to  render  diversion  of  that 
product  impossible  or  impracticable,  or  that  there  simply  has  been  no  significant  di- 
version of  its  product.  The  existing  bill  also  provides  for  reinstatement  by  DEA  upon 
such  showings.  However,  it  should  clarify  what  we  assume  was  intended,  namely 
that  manufacturers  can  apply  to  DEA  for  such  reinstatement.  DEA  noted  in  the  pre- 
amble to  its  recent  rule  that  "only  manufacturers  may  petition  for  reinstatement  of 
the  regulatory  exemption  of  a  specific  drug  product"  under  current  law  (61  Fed.  Reg. 
at  40987),  and  the  bill  should  simply  conform  to  the  law  as  it  now  stands.  In  addi- 
tion, to  further  bring  the  bill  in  line  with  existing  law,  manufacturers  that  file  rein- 
statement petitions  within  60  days  of  enactment  of  the  Act,  or  subsequent  DEA  ac- 
tion under  the  Act,  should  be  granted  a  stay  from  regulation  pending  DEA  action 
and  for  a  short  period  thereafter  unless  DEA  finds  such  a  stay  inappropriate  be- 
cause of  actual  diversion. 

Third,  we  believe  that  the  effective  date  of  the  provisions  regarding  OTC  products 
should  be  changed,  presently,  the  bill  applies  to  sales  of  covered  products  introduced 
into  interstate  commerce  9  months  after  the  enactment  of  the  act.  Due  to  the  signifi- 
cant impact  this  law  will  have  on  manufacturers  and  retailers,  the  large  volume  of 
commerce  it  vdll  affect,  and  the  absence  of  any  evidence  of  significant  diversion  from 
the  legitimate  marketplace,  we  think  it  appropriate  for  the  bill  to  apply  only  to 
products  introduced  into  interstate  commerce  12  months  after  the  enactment  of  the 
act.  At  a  minimum,  DEA  should  be  given  the  power  to  extend  the  effective  date  for 
a  particular  product  upon  application  of  a  manufacturer. 

Fourth,  the  bill  should  be  modified  to  provide  a  safe  harbor  for  legitimate  retailers 
of  combination  ephedrine  products  (that  is,  products  containing  ephedrine  and  an- 
other active  ingredient)  analogous  to  the  one  the  bill  provides  for  pseudoephedrine 
and  phenylpropanolamine  products.  In  its  current  form,  the  bill  takes  away  the 
legal  drug  exemption  for  combination  ephedrine  products,  which  had  not  previously 
been  regulated  by  statute  or  DEA  regulation,  just  as  it  does  for  pseudoephedrine 
and  phenylpropanolamine  products.  However,  unlike  these  other  products,  it  ne- 
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gleets  to  provide  a  retailer  safe  harbor  for  ephedrine  combination  products,  and  an 
amendment  should  correct  this  oversight. 

Finally,  the  bill  should  make  clear  as  a  technical  matter  that  it  supersedes  the 
DEA  rule.  The  bill  is  a  more  comprehensive  and  superior  approach.  Manufacturers 
and  retailers  should  not  be  subject  to  the  overlapping  and  inconsistent  requirements 
of  the  regulation  as  well. 

The  amendments  we  are  proposing  are  largely  technical  in  nature.  But — we  be- 
lieve they  are  important  to  ensuring  that  the  protections  the  bill  currently  estab- 
lishes for  legitimate  retailers  are  meaningful  ones. 

NDMA,  on  behalf  of  its  members,  thanks  the  subcommittee  for  its  time,  hard 
work,  and  careful  attention  to  these  serious  issues.  We  would,  of  course,  be  pleased 
to  continue  to  work  with  the  subcommittee  on  the  amendments  I  have  discussed  and 
other  aspects  of  this  important  legislation. 

Attachments:  Proposed  amendments  to  H.R.  3852: 

Amendment  #1 

AMENDMENT  TO  H.R.  3852 
Regulation  of  Retail  Sales 

Section  401(d)  is  amended  by  renumbering  paragraph  (4)  on  page  28.  line 
1 9  as  paragraph  (5)  and  inserting  the  following  new  paragraph: 

"(4)   DETERMINATION  OF  SIGNIFICANT  DIVERSION.- 
In  determining  whether  there  have  been  a  significant  number  of  instances 
where  ordinar>'  over-the-counter  pseudoephedrine,  phenylpropanolamine,  or 
combination  ephedrine  products  are  being  used  as  a  significant  source  of 
precursor  chemicals  for  illegal  manufacture  of  a  controlled  substance  in 
bulk,  the  Attorney  General  shall  consider- 

(I)  the  quantity  of  illegal  bulk  controlled  substances  manufactured 
using  such  products  as  the  principal  source  of  precursor  chemicals; 

(II)  the  percentage  of  illegal  bulk  controlled  substance 
manufacturing  operations  using  such  products  as  the  principal  source  of 
precursor  chemicals; 

(III)  whether  significant  use  of  such  products  as  a  source  of 
precursor  chemicals  for  illegal  bulk  controlled  substance  manufacturing 
operations  is  occurring  on  a  nationwide  basis;  and  ' 

(IV)  whether  other  statutory  authorities  have  been  adequately 
exercised  and  shown  to  have  been  insufficient  to  reduce  the  quantity  of 
illegal  controlled  substances  manufactured  in  bulk." 
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Amendment  #2 

AMENDMENT  TO  H.R.  3852 
Reinstatement  of  Exemption 

Section  401(c)  is  amended  as  follows: 

1 .  On  page  24,  line  7,  by  striking  "The"  and  inserting  in  lieu  thereof: 
"(1)  REINSTATEMENT." On  application  by  a  manufacturer  of  a 

particular  ephedrine,  pseudoephedrine,  or  phenylpropanolamine  drug 
product,  the 

2.  On  page  24,  line  16,  by  inserting  the  following  new  subsection  after  the 
first  period: 

"(2)  STATUS  PENDING  APPLICATION  FOR 
RE1NSTATEMENT.~A  transaction  involving  a  particular  ephedrine, 
pseudoephedrine,  or  phenylpropanolamine  drug  product  that  is  the  subject 
of  a  bona  fide  pending  application  for  reinstatement  of  exemption  filed 
with  the  Attorney  General  not  later  than  60  days  after  the  enactment  of  the 
Comprehensive  Methamphetamine  Control  Act  of  1996,  or  not  later  than 
60  days  after  a  regulation  affecting  that  product  issued  pursuant  to  section 
401(d)  of  such  Act,  shall  not  be  considered  to  be  a  regulated  transaction  if 
the  transaction  occurs  during  the  pendency  of  the  application  and,  if  the 
Attorney  General  denies  the  application,  during  the  period  of  60  days 
following  the  date  on  which  the  Attorney  General  denies  the  application, 
unless— 


"(A)  the  Attorney  General  has  evidence  that,  applying  the  factors 
described  in  subsection  (b)  to  the  drug  product,  the  product  is  being 
diverted;  and 

"(B)  the  Attorney  General  so  notifies  the  applicant. 

Amendment  #3A 

AMENDMENT  TO  H.R.  3852 
Effective  Date 

Section  401(f)  is  amended  on  page  29.  line  12  by  striking  "9  months"  and 
inserting  in  lieu  thereof  "12  months". 

Amendment  #3B 

AMENDMENT  TO  H.R.  3852 
Effective  Date 

Section  401(f)  is  amended  on  page  29.  line  13  by  adding  at  the  end  the 

following: 

,  provided  that  on  application  of  a  manufacturer  of  a  particular  ephedrine. 
pseudoephedrine.  or  phenylpropanolamine  drug  product,  the  Attorney 
General  mav  extend  such  effective  date  up  to  an  additional  6  months. 


36-443    97-4 
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Amendment  #4 

AMENDMENT  TO  H.R.  3852 
Ephedrine  Combination  Products 

Section  401  is  amended  by 

1.  in  subsection  (b)(1)  on  page  21.  line  12  striking  "pseudoephedrine 
or  phenylpropanolamine  products"  and  inserting  in  lieu  thereof  "pseudoephedrine. 
phenylpropanolamine,  or  combination  ephedrine  products"; 

2.  in  subjection  (b)(2)" 

a.  on  page  21,  lines  19-20  striking  "products  containing 
pseudoephedrine  or  phenylpropanolamine"  and  inserting  in  lieu  thereof  "pseudoephedrine, 
phenylpropanolamine,  or  combination  ephedrine  products"; 

b.  on  page  21,  lines  21-22  striking  "pseudoephedrine  or 
phenylpropanolamine  products"  and  inserting  in  lieu  thereof  "pseudoephedrine. 
phenylpropanolamine,  or  combination  ephedrine  products"; 

c.  on  page  21,  line  24  through  page  22.  line  2  striking 
"24  grams  of  pseudoephedrine  or  24  grams  of  phenylpropanolamine"  and  inserting  in  lieu 
thereof  "24  grams  of  pseudoephedrine.  24  grams  of  phenylpropanolamine,  or  24  grams  of 
ephedrine"; 
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3.  in  subsection  (b)(4)— 

a.  on  page  22.  line  7  striking  "pseudoephedhne  or 
phenylpropanolamine  product"  and  inserting  in  lieu  thereof  "pseudoephedrine. 
phenylpropanolamine,  or  combination  ephedrine  product": 

b.  on  page  22,  lines  8-9  striking  "pseudoephedrine  or 
phenylpropanolamine"  and  inserting  in  lieu  thereof  "pseudoephedrine.  phenylpropanol- 
amine, or  ephedrine  (where  the  ephedrine  is  combined  with  therapeutically  significant 
quantities  of  another  active  medicinal  ingredient)"; 

c.  on  page  22,  lines  12-13  and  page  22,  lines  20-21 
striking  "3.0  grams  of  pseudoephedrine  base  or  3.0  grams  of  phenylpropanolamine  base" 
and  inserting  in  lieu  thereof  "3.0  grams  of  pseudoephedrine  base,  3.0  grams  of 
phenylpropanolamine  base,  or  2.0  grams  of  ephedrine  base"; 

d.  on  page  23,  lines  1-2  and  page  23,  lines  7-8  striking 
"pseudoephedrine  or  phenylpropanolamine  products"  and  inserting  in  lieu  thereof 
"pseudoephedrine.  phenylpropanolamine,  or  combination  ephedrine  products"; 

e.  on  page  23.  line  24  inserting  at  the  end  the  following 
new  section: 

"(47)  The  term  'combination  ephedrine  product'  means  a  drug 
product  containing  ephedrine  or  its  salts,  optical  isomers,  or  salts  of  optical 
isomers  and  therapeutically  significant  quantities  of  another  active 
medicinal  ingredient.": 
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4.  in  subsection  (d)  renumbering  paragraphs  (3)  on  page  28.  line  14 

and  (4)  on  page  28.  line  19  as  paragraphs  (4)  and  (5).  and  adding  a  new  paragraph  (3)  on 
page  28.  line  14  as  follows: 

"(3)      COMBINATION  EPHEDRINE  PRODUCTS- 
(A)       LIMIT." 

(i)         IN  GENERAL. --Not  sooner  than  the  effective  date  of  this 
section  and  subject  to  the  requirements  of  clause  (ii).  the  Attorney  General 
may  establish  by  regulation  a  single-transaction  limit  of  24  grams  of 
ephedrine  base  for  retail  distributors  of  combination  ephedrine  products. 
Notwithstanding  any  other  provision  of  law,  the  single-transaction  threshold 
quantity  for  combination  ephedrine  products  may  not  be  lowered  beyond 
that  established  in  this  paragraph. 

(ii)        CONDITIONS— In  order  to  establish  a  single-transaction 
limit  of  24  grams  for  combination  ephedrine  products,  the  Attorney 
General  shall  establish,  following  notice,  comment,  and  an  informal 
hearing,  that  since  the  effective  date  of  this  section  there  are  a  significant 
number  of  instances  where  ordinar>'  over-the-counter  combination 
ephedrine  products  as  established  in  paragraph  (45)  of  section  102  of  the 
Controlled  Substances  Act  (21  U.S.C.  802(45)).  as  added  by  this  Act.  sold 
by  retail  distributors  as  established  in  paragraph  (46)  in  section  102  of  the 
Controlled  Substances  Act  (21  U.S.C.  802(46)),  are  being  used  as  a 
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significant  source  of  precursor  chemicals  for  illegal  manufacture  of  a 

controlled  substance  in  bulk. 

(B)  VIOLATION.~Any  individual  or  business  that  violates  the  thresholds 
established  in  this  paragraph  shall,  with  respect  to  the  first  such  violation.  recei\e 
a  warning  letter  from  the  Anomey  General  and,  if  a  business,  the  business  shall  be 
required  to  conduct  mandatory  education  of  the  sales  employees  of  the  firm  with 
regard  to  the  legal  sales  of  combination  ephedhne  products.   For  a  second 
violation  occurring  within  2  years  of  the  first  violation,  the  business  or  individual 
shall  be  subject  to  a  civil  p>enalty  of  not  more  than  SS.OOO.   For  any  subsequent 
violation  occurring  within  2  years  of  the  previous  violation,  the  business  or 
individual  shall  be  subject  to  a  civil  fwnalty  not  to  exceed  the  amount  of  the 
previous  civil  penally  plus  S5.000."; 

5.         in  subjection  (f)  on  page  29.  line  1 1  by  striking  "pseudoephedrine 
or  phenylpropanolamine  product"  and  inserting  in  lieu  thereof  "pseudoephedrine. 
phenylpropanolamine,  or  combination  ephedrine  product". 

Amendment  #5 

AMENDMENT  TO  H.R.  3852 
Repeal  of  DEA  Regulation 

Section  401  is  amended  by  adding  a  new  subsection  g  on  page  29  as  follows: 
(g)  REPEAL  OF  DEA  REGULATION  --Effective  upon  enactment,  this  Act 
repeals  in  its  entirety  the  final  rule  promulgated  by  the  Drug  Enforcement 
Administration  on  August  7,  1996  and  published  at  61  Federal  Register  40981 . 
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Mr.  McCOLLUM.  Mr.  Scheels.  Thank  you  very  much,  Mr.  Cope. 

QTATFMENT  OF  JOHN  SCHEELS,  DIRECTOR,  GOVERNMENTAL 
^^F^^,  AND  REGULATORY  COUNSEL,  ECKERD  CORP. 

Mr.  SCHEELS.  Thank  you,  Chairman  McCollum  and  members  for 
allowing  me  to  testify  this  morning.  I  would  also  like  to  briefly  in- 
troduce Mr  Larry  Kocot,  who  is  general  counsel  for  the  National 
Association  of  Chain  Dnlg  Stores,  of  which  Eckerd  and  135  other 
companies  are  members. 
Mr  McCollum.  Welcome.  •  4.    j  ^ 

Mr   SCHEELS.  Besides  what  Mr.  McCollum  said  in  my  introduc- 
tion, I  am  also  incoming  chairman  of  the  Government  Affairs  Com- 

"^FrorE^ke^rand  NACDS's  point  of  view,  the  illicit  production 
and  distribution  of  methamphetamine  is  a  ^ell-documented  and  e- 
a  timate  target  of  the  Drug  Enforcement  Administration  and  its 
^ronileglf  drug  use.  Eckerd  and  NACDS  support  their  efforts 
To  curb  the  diversion  of  pseudoephedrine  and  other  precursor 
chemicals  that  can  be  used  in  the  illicit  manufacture  of  meth- 

^^e^vt^thikss,  while  we  are  supportive  of  DEA's  efforts,  we  are 
concerned  that  the  DEA  regulation  is  overreaching  in  its  attempt 
to  regulate  over-the-counter  sales  of  aller^  and  cough  and  cold 
products  at  retail  stores  like  Eckerd  Drug  Stores.  We  be  leve  that 
Ff  sales  of  OTC  cough  and  cold  products  must  be  subject  o  further 
regulation,  a  reasonable  regulatory  scheme  "^^^^t  be  developed.  We 
arfon  record  as  opposing  the  DEA's  scheme.  We  be  leve  that  the 
safe  harbor  concept  contained  m  Mr.  Heinemans  bill  H.K.  3b52 
is  much  more  realistic  and  will  do  much  to  assure  the  continued 
availability  of  cough  and  cold  products  on  our  shelves. 

Regarding  the  DEA  regulation,  the  final  rule  of  August  7  1996, 
focuses  on  Ind  targets  legitimate  retail  distributors  who  sell  over- 
the-counter  products  to  legitimate  customers.  Like  Mr.  Cope^  we 
have  a  problem  with  that,  given  that  we  are  not  the  problem  in 
short  DEA's  approach  relies  on  the  retailer  to  monitor  and  quan- 
tifv  the  amount  of  each  pseudoephedrine  purchase  to  make  sure 
that  it  doesn't  exceed  the  parameter  of  48  grams.  This  kind  of  regu- 
latory approach  is  simply  unworkable  in  today's  retail  marketplace^ 
NACDS  for  example,  has  members  like  Eckerd  that  operate  large 
retail  drug  stores.  It  has  large  mass  merchandising  outlets  as 
members,  and  it  has  combination  grocery  and  drug  outlets  as  mem- 
bers Monitoring  combination  sales  of  only  certain  products  in  these 

^^Mor?«anVr^^^^^^^^^  places  the  burden  for  policing 

pseudoephedrine  sales  and  the  civil  and  possibly  criminal  corporate 
liability  for  single  transactions  over  48  grams  on  a  retail  clerk,  im- 
posing this  typi  of  hability,  which  can  be  a  $25,000  per  vioation 
fine  and  possible  criminal  sanctions,  at  a  retail  counter  is  at  best 
grossly  unfair.  This  regulation  would  force  a  change  in  the  job  re- 
quirements of  the  people  we  hire  to  man  our  retail  counters  Ihat 
would  ultimately  cause  us  greatly  increased  costs,  as  it  wouia  you 

as  our  customers.  ,,     .  ,  j  •  j^„  K,,f 

The  DEA  has  suggested  and  I  think  basically  it  s  a  good  idea,  but 

down  the  road  a  bit,  that  point  of  sale  scanning  systems,  computer 
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systems,  can  be  used  to  identify,  calculate,  quantify  and  then  alert 
a  clerk  at  the  counter  that  a  transaction  exceeds  the  regulatory 
threshold.  Unfortunately,  the  technology  necessary  to  flag  a  long 
list  of  products,  quantify  the  amount  of  pseudoephedrine  base,  not 
just  pseudoephedrine,  pseudoephedrine  base  in  each  of  those  prod- 
ucts and  then  alert  the  clerk  that  the  combination  of  all  of  those 
products  exceeds  this  threshold  is  simply  not  available.  To  attempt 
to  reprogram  current  operating  systems  to  accomplish  this  task 
would  be  prohibitively  expensive.  Moreover,  it  may  not  even  be  reli- 
able enough  for  us  to  prove  compliance  with  the  rule. 

Moving  to  the  Comprehensive  Methamphetamine  Control  Act  of 
1996,  however,  we  think  it's  a  much  better  approach.  It  is  more 
comprehensive  as  Mr.  Cope  has  said.  It  attacks  the  methamphet- 
amine problem  at  what  we  agree  to  be  its  real  source.  We  whole- 
heartedly support  the  provisions  that  target  illegal  importation,  il- 
legal manufacture,  illegal  trafficking,  and  we  strongly  support  the 
provisions  on  education  and  research. 

Title  IV  of  the  act  specifically  regards  stores  such  as  Eckerd  and 
NACDS's  other  members.  It  is  more  balanced  in  its  approach  to 
this  problem.  It  creates  what  has  been  termed  a  safe  harbor  for 
some  retail  sales.  This  safe  harbor  will  assure  that  sufficient  quan- 
tities of  cough,  cold,  and  flu  products  are  still  available  to  our  cus- 
tomers day  to  day.  Most  importantly,  however,  the  safe  harbor  of- 
fers clear  relief  to  the  retail  clerks  and  to  the  retailers  who,  under 
the  DEA  rule,  would  have  to  police  every  transaction. 

The  safe  harbor  provision  would  allow  retailers  such  as  Eckerd 
to  sell  prepackaged  pseudoephedrine  products  in  package  sizes  de- 
signed to  make  retail  diversion  of  pseudoephedrine  difficult.  Mr. 
Cope  showed  you  an  example.  Here's  another  one,  a  blister  pack. 
And  this  is  a — ^you  can  see  the  difference:  This  is  the  loose  pill  bot- 
tle. This  is  what's  on  a  lot  of  shelves  today.  The  blister  pack  is 
what  would  be  the  result  of  the  legislation — much  more  difficult  to 
deal  with. 

The  safe  harbor  accomplishes  the  goal  of  the  DEA  final  rule  and 
goes  even  further  by  including  pseudoephedrine  and  PPA.  To- 
gether, those  two  products  constitute  approximately  80  percent  of 
the  cough  and  cold  section  of  the  average  retail  pharmacy. 

Under  the  legislation,  as  I  believe  you  know,  the  safe  harbor  will 
remain  in  place  for  at  least  1  year  after  the  bill  is  signed.  It  will 
suspend  onerous  record  keeping  and  reporting  requirements  unless 
the  DEA  can  demonstrate  that  a  significant  number  of  safe  harbor 
packages  such  as  this,  sold  at  retail,  have  been  diverted  to  manu- 
facture illicit  methamphetamine.  The  legislation  also  promotes  a 
more  reasonable  civil  monetary  provision  for  unintended  violations. 

Finally,  the  safe  harbor  gives  DEA  an  opportunity  to  gradually 
tighten  the  restrictions  on  pseudoephedrine  and  PPA  if  it  proves 
that  the  diversion  of  retail  sales  are  significantly  contributing  to 
the  methamphetamine  problem.  With  a  few  technical  changes  and 
clarifications,  we  could  fully  support  the  approach  embodied  in  title 

Specifically,  and  I  will  summarize  for  time's  sake,  we  would  like 
the  act  to  be  amended  as  follows.  Excuse  me  if  some  of  this  is  rep- 
etitious. First  of  all,  we  would  like  the  DEA  final  rule  to  be  pre- 
empted, as  you,  Mr.  Chairman,  have  brought  up  several  times.  In 
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addition,  as  far  as  reporting  to  Congress,  we  would  like  first,  for 
the  Attorney  General  to  establish  a  single  transaction  limit  of 
pseudoephedrine  or  PPA  base,  which  is  the  24  grams  that's  been 
talked  about  earlier.  The  Attorney  General  must  establish  that 
there  has  been  a  "significant"  number  of  instances  where  diverted, 
ordinary  over-the-counter  products  are  being  used  as  a  significant 
source  of  precursor  chemicals.  We,  with  NDMA,  would  urge  you  to 
further  define  "significant,"  so  everybody  can  have  better  notice  of 
what  we  are  talking  about. 

Finally,  we  would  like  to  simply  add  that  we  strongly  support  the 
amendments  that  NDMA  has  talked  about  today,  which  they  in- 
cluded in  their  letter  to  Chairman  McCoUum  back  in  July.  As  an- 
other note,  just  so  you  are  aware,  NDMA,  NACDS  and  some  of  the 
larger  retailers,  have  already  been  working  to  try  to  develop  a  vol- 
unteer employee  awareness  program  to  help  members  such  as 
Eckerd  understand  the  methamphetamine  problem  and  how  they 
can  report  any  suspicious  sales. 

Thank  you,  Mr.  Chairman  and  Members.  I  appreciate  the  time. 

[The  prepared  statement  of  Mr.  Scheels  follows:] 

Prepared  Statement  of  John  Scheels,  Director,  Governmental  Affairs,  and 
Regulatory  Counsel,  Eckerd  Corp. 

Good  Morning  Chairman  McCoUum  and  Members  of  the  House  Subcommittee  on 
Crime.  My  name  is  John  Scheels  and  I  am  the  Director  of  Governmental  Affairs  and 
Regulatory  Counsel  for  Eckerd  Corporation,  which  is  headquartered  in  Clearwater, 
Florida.  Eckerd  is  the  fifth  largest  pharmacy  chain  in  the  nation,  operating  over 
1700  pharmacies  and  employing  over  48,000  citizens  in  the  United  States. 

In  addition,  I  am  the  incoming  Chairman  of  the  Government  Affairs  Committee 
of  the  National  Association  of  Chain  Drug  Stores  (NACDS)  which  is  located  in  Alex- 
andria, Virginia.  The  NACDS  membership  consists  of  135  chain  drug  companies  in 
an  industry  that  operates  over  30,000  retail  community  pharmacies  in  the  United 
States.  I  am  testifying  today  on  behalf  of  Eckerd  and  NACDS. 

The  illicit  production  and  distribution  of  methamphetamine  is  a  well-documented 
and  legitimate  target  of  the  Drug  Enforcement  Administration  ( DEA)  in  its  war  on 
illegal  drug  use  in  America  Eckerd  Corporation  and  NACDS  support  efforts  to  curb 
the  diversion  of  pseudoephedrine  and  other  precursor  chemicals  that  can  be  used 
in  the  illicit  manufacture  of  methamphetamine. 

However,  while  we  are  supportive  of  DEA's  efforts,  we  are  concerned  that  the 
DEA  is  overreaching  in  its  attempt  to  regulate  legitimate  sales  of  over-the-counter 
(OTC)  allergy,  and  cough  and  cold  products. 

While  the  DEA  has  provided  evidence  that  psuedoophedrine  products  have  been 
used  in  the  illicit  manufacture  of  methamphetamine,  only  anecdotal  evidence  exists 
that  pseudoephedrine  products  used  in  this  process  are  purchased  from  legitimate 
retail  outlets.  If  there  was  a  significant  diversion  of  legitimate  retail  OTC  cough  and 
cold  products,  at  a  minimum  we  would  expect  to  see  a  "spike"  in  product  purchases. 
We  have  not,  and  the  evidence  that  we  will  provide  for  the  record  does  not  support 
the  DEA's  contention  that  retail  diversion  is  a  significant  national  problem  (see  at- 
tached). 

We  believe  that,  if  retail  sales  of  OTC  cough  and  cold  products  must  be  subject 
to  further  regulation,  a  reasonable  regulatory  scheme  must  be  developed.  We  are  on 
record  as  opposing  the  DEA's  regulations.  We  believe  that  the  safe  harbor  concept 
included  in  H.R.  3852  is  a  much  more  realistic  approach  that  will  assure  the  contin- 
ued availability  of  these  products  which  are  used  by  over  48  million  Americans  an- 
nually. 

THE  DEA  REGULATIONS 

The  recently  published  DEA  Final  Rule  of  August  7,  1996,  is  an  attempt  to  elimi- 
nate the  retail  "source"  of  OTC  pseudoephedrine  products  allegedly  used  in  clandes- 
tine methamphetamine  labs.  However,  as  we  have  indicated  to  DEA,  (comments 
dated  December  19,  1995  attached),  the  regulation  targets  legitimate  retail  distribu- 
tors who  sell  OTC  products  to  legitimate  customers.  With  little  evidence  to  show 
that  retail  pseudoephedrine  sales  are  a  significant  source  for  methamphetamine  pro- 


93 

duction,  the  DEA  Final  Rule  will  have  an  adverse  and  unjustifiably  burdensome  im- 
pact on  retailers. 

In  short,  the  DEA's  approach  relies  on  the  retailer  to  quantify  the  amount  of  each 
pseudoephedrine  purchase — to  make  sure  that  it  does  not  exceed  a  per  transaction 
threshold  of  48  grams.  This  regulatory  approach  is  unworkable  in  today's  retail  en- 
vironment. 

NACDS  members  operate  drug  stores,  large  mass  merchandising  outlets,  and 
combination  grocery  and  drug  outlets.  Monitoring  combination  sales  only  of  certain 
products  in  these  settings  will  be  all  but  impossible.  The  regulation  places  the  bur- 
den for  policing  psuedoephedrine  sales,  and  the  civil  and  criminal  corporate  liability 
for  single  transaction  sales  over  48  grams,  on  a  retail  clerk.  Imposing  this  type  of 
liability — a  $25,000  per  violation  fine  and  the  possibility  of  criminal  sanctions — ^at 
the  retail  counter  is,  at  best,  grossly  unfair.  This  regulation  will  force  a  change  in 
the  job  requirements  of  retail  workers  and  will  ultimately  raise  retail  and,  thus, 
consumer  costs.  It  could  cause  many  stores  to  stop  selling  these  products  altogether. 
In  fact,  this  is  already  occurring  at  some  retail  locations  on  the  West  Coast. 

The  DEA  has  suggested  that  point  of  sale  scanning  systems  could  be  used  to  iden- 
tify, calculate,  quantify  and  alert  a  clerk  that  a  transaction  exceeds  the  regulatory 
threshold.  Unfortunately,  technology  to  "flag"  a  long  list  of  products,  quantify  the 
amount  of  pseudoephedrine  base  in  each  product  scanned,  and  alert  a  clerk  that  the 
ciimulative  purchase  in  a  sale  exceeds  a  regulatory  ingredient  threshold  is  simply 
not  available.  Moreover,  reprogramming  current  scanning  systems  would  be  prohibi- 
tively expensive  and  may  not  be  reliable  enough  to  prove  compliance  with  the  regu- 
lation. 

COMPREHENSIVE  METHAMPHETAMINE  CONTROL  ACT  OF  1996  (H.R.  3852) 

The  "Comprehensive  Methamphetamine  Control  Act  of  1996"  (the  "Act")  embodies 
a  better  approach  to  address  the  illicit  production  and  distribution  of  methamphet- 
amine. It  is  comprehensive  in  its  scope  and  attacks  the  methamphetamine  proolem 
at  its  real  source.  We  wholeheartedly  support  the  provisions  that  target  illegal  im- 
portation (Title  b,  illegal  manufacture  (Title  II);  and  illegal  trafficking  (Title  III). 
Also,  we  strongly  support  the  provisions  on  education  and  research  (Title  V). 

We  believe  that  Title  IV  of  the  Act,  which  affects  the  "Legal  Manufacture,  Dis- 
tribution, and  Sale  of  Precursor  Chemicals,"  is  a  more  balanced  approach  to  limiting 
potential  diversion  of  OTC  psuedoephedrine  products.  Title  IV  creates  a  "safe  har- 
bor" for  some  retail  sales.  The  safe  harbor  provisions  assure  that  sufficient  quan- 
tities of  over-the-counter  products  used  for  allergies  and  the  common  cold  will  con- 
tinue to  be  available  to  those  who  traditionally  rely  on  their  neighborhood  pharmacy 
to  supply  these  products.  But  most  importantly,  the  safe  harbor  offers  relief  to  retail 
clerks  who,  under  the  DEA  Final  Rule,  would  have  to  police  the  OTC 
pseudoephedrine  transactions  of  legitimate  retail  customers. 

The  safe  harbor  provision  allows  retailers  to  sell  small  quantities  of  prepackaged 
psuedoephedrine  products  in  package  sizes  designed  to  make  retail  diversion  of 
psuedoephedrine  difficult.  The  safe  harbor  concept  accomplishes  the  goal  of  the  DEA 
Final  Rule  and  even  goes  further  by  including  pseudoephedrine  and  phenyl- 
propanolamine (PPA)  products.  Together,  these  products  constitute  approximately 
80  percent  of  the  cough  and  cold  section  of  the  average  pharmacy. 

Under  the  legislation,  the  safe  harbor  will  remain  in  place  for  at  least  one  year 
after  the  bill  is  signed.  It  will  suspend  onerous  record-keeping  and  reporting  re- 
quirements unless  the  DEA  can  demonstrate  that  a  significant  number  of  safe  har- 
bor packages  sold  at  retail  have  been  diverted  to  manufacture  illicit  methamphet- 
amine. The  legislation  also  promotes  a  more  reasonable  civil  monetary  penalty  pro- 
vision for  unintended  violations. 

The  safe  harbor  provision  gives  the  DEA  an  opportunity  to  gradually  tighten  the 
restrictions  on  pseudoephedrine  and  PPA  product  sales  if  it  proves  that  diversion 
of  retail  sales  are  truly  contributing  to  the  methamphetamine  problem.  With  some 
technical  changes  and  clarifications,  we  could  support  the  approach  embodied  in 
Title  IV  of  the  Act. 

Specifically,  we  would  like  the  Act  to  be  amended  as  follows: 

Preemption  of  the  DEA  Final  Rule  H.R.  3852  represents  a  comprehensive  ap- 
proach to  addressing  the  growing  methamphetamine  problem  in  the  United  States. 
The  legislation  covers  retail  sales  of  psuedoephedrine  that  would  otherwise  be  sub- 
ject the  DEA  Final  Rule.  Therefore,  the  legislation  should  include  a  clause  or  provi- 
sion to  preempt  or  revoke  the  DEA  Final  Rule. 

Report  to  Congress  For  the  Attorney  General  to  establish  a  single-transaction 
limit  of  psuedoephedrine  or  PPA  base,  the  Attorney  General  must  establish  that 
there  has  been  a  significant  number  of  instances  where  ordinary  over-the-counter 
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pseudoephedrine  or  PPA  products  sold  by  retail  distributors  are  being  used  as  a  sig- 
nificant source  of  precursor  chemicals  for  the  illegal  manufacture  of  a  controlled 
substance  in  bulk. 

As  noted  below,  we  join  with  the  Nonprescription  Drug  Manufacturers  Association 
(NDMA)  in  urging  the  Committee  to  define  "significant"  as  used  in  these  sections. 
In  addition,  we  also  believe  that  the  Attorney  General  should  be  required,  at  a  mini- 
mum, to  report  its  findings  to  give  Congress  an  opportunity  to  evaluate  the  neces- 
sity of  the  proposed  regulation. 

Increase  the  single  transaction  threshold  to  48  grams  Under  Section  401  (b)(2),  any 
sale  of  products  containing  psuedoephedrine  or  PPA,  other  than  ordinary  over  the- 
counter  pseudoephedrine  or  PPA  products,  by  retail  distributors  shall  not  be  a  regu- 
lated transaction  if  the  distributor's  sales  are  [united  to  less  that  the  threshold 
quantity  of  24  grams.  Additionally,  under  other  Sections,  the  Attorney  General  is 
given  the  authority  to  establish  by  regulation  a  single-transaction  limit  of  24  grams 
of  both  psuedoephedrine  and  PPA  base  for  retail  distribution.  However,  the  DEA 
Final  Rule  contained  a  single-transaction  limit  of  48  grams  of  pseudoephedrine  base 
for  retail  distribution.  The  Act  should  be  amended  to  reflect  the  DEA's  finding  that 
a  48  gram  threshold  is  acceptable,  if  the  Attorney  General  makes  the  determination 
that  a  regulation  is  necessary. 

NDMA  Amendments  NACDS  strongly  supports  the  Amendments  submitted  by 
NDMA  in  its  letter  to  the  Chairman  McCoUum  dated  July  26,  1996  (attached).  (In 
fact,  NACDS  and  NDMA  have  committed  to  develop  a  voluntary  employee  aware- 
ness program  for  our  retail  associates  to  help  them  understand  the  methamphet- 
amine  problem  and  how  they  can  report  any  suspicious  sales.) 

Thank  you,  Mr.  Chairman  and  Subcommittee  Members,  for  the  opportunity  to 
present  our  perspectives  on  this  important  subject.  We  look  forward  to  working  with 
the  Subcommittee  to  forge  a  comprehensive,  yet  practical  solution  to  the  meth- 
amphetamine  problem. 

Attachment  1 

U.S.  Sales  for  Name  Brand  Cough/Cold  Products*  Affected  by  DEA  R^uladon 
(Numbers  in  brackets  indicate  a  decrease  in  sales) 


Product 

1993  Sales 
(in  units) 

.;.;•  1994  Sales 

% 
Change 

1995  Sales 

% 
Change 

Actifed 
(Overall) 

2,615,890 

2,201,930 

(16%) 

1.857,240 

(16%) 

Actifed 
24Cr 

1,107,790 

1,002,590 

(10%) 

824,086 

(18%) 

Actifed  lOOCT 

211,191 

185,560 

(12%) 

156,931 

(15%) 

Sudafed 
(Overall) 

4,716,930 

4,113,800 

(13%) 

4,229,890 

3% 

Sudafed 
24CT 

3,144,740 

2,689,900 

(15%) 

2,340,500 

(13%) 

Sudafed 
lOOCT 

403,459 

389.657 

(3%) 

330,976 

(15%) 

Benadryl 
(OveraU) 

10,154,200 

10,317,100 

2% 

10,933,400 

6% 

'  Data  Provided  by  Information  Resources,  Inc. 
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Attachment  2 

NACDS 

Nadonai  Association  of  Chain  Drug  Stores 


Davitl  L.  Maher 
Chairman  if  tbt  Bmrd 


Ronaid  L.  Zie^ler 
PrtridentScCEO 


December  22,  199S 

Stq>hen  H.  Greene 

Deputy  Administntor 

Drug  Enforcement  Administration 

Washington.  DC  20S37 

Attention:  Federal  Register  Rq>resentative  (CCR) 


R£:  Proposed  Rule,  21  CFR  Parts  1309, 1310,  and  1313,  [DEA-13SP],  RIN 1117- 
AA32,  Removal  of  Exemption  for  Certain  Pseudotphedrine  Products  Marketed 
Under  the  Food,  Drug,  and  Cosmede  Act  published  in  the  Federal  Register 
Volume  60  No.  210  on  Tuesday,  October  31, 1995 


Dear  Administrator  Greene, 

Thank  you  for  the  opportunity  to  provide  comments  on  the  proposed  nik,  21  CFR  Parts  1309, 
1310,  and  1313.  PDEA-138P1.  RIN  1117-AA32  Removed  of  Exemption  for  Certain 
Pseudoephedrine  Products  Marketed  Under  the  Food,  Drug,  and  Cosmetic  Act  The 
National  Association  of  Chain  Dnig  Stores  (NACDS)  is  providing  these  comments  on  behalf  of 
the  more  than  135  chain  companies  that  operate  over  30.000  retail  community  pharmacies. 

These  proposed  amendments  to  21  CFR  Parts  1309,  1310,  and  1313  would  remove  the 
exemption  for  pseudoephedrine  products  from  the  chemical  control  provisions  of  the 
Controlled  Substances  Act  and  the  Controlled  Substances  Import  and  Export  Act.  This 
would  have  a  significant  impact  on  our  members,  as  well  as  on  ail  community  pharmacies  in 
the  United  States. 

We  strongly  oppose  the  proposed  rule  that  places  requirements  on  legitimate  retail 
distributors,  including  community  pharmacies,  who  sell  pseudoephedrine  and 
pseudoephedrine  combination  products  for  legitimate  medical  purposes.  We  urge  the 
PEA  to  withdraw  the  proposed  rule  and  maintain  pseudoephedrine's  current 
exemption  from  the  chemical  control  provisions  of  the  Controlled  Substances  Act  and 
the  Controlled  Substances  Import  pnd  Eiport  Act  At  a  minimum,  we  request  that 
DEA  exempt  retail  distributors  completely  from  this  amendment 
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Comments  to  DEA's  Psuedoephedrint  Proposed Rult 
December  19.  199S 
Page  2 

The  Proposed  Regulation  Should  Target  the  Group  Responsible  for  the  Diversion  of 
Pseudoephedrine 

The  background  infonnation  in  the  proposed  rule  argues  that  DEA  knows  the  source  of 
diversion.  We  are  concerned  that  DEA  would  impose  onerous  regulations  on 
legitimate  retail  distributors  who  sell  OTC  products  to  legitimate  customers  rather 
than  proceed  with  action  against  the  source  of  the  diversion.  Therefore,  we  suggest 
that  DEA  target  those  sources  which  are  responsible  for  supplying  pseudoephedrine  in  bulk 
to  those  who  operate  clandestine  laboratories. 

Proposed  Threshold  Quantity  a  Source  of  Confusion 

The  proposed  rule  mentions  several  times  that  it  is  not  intended  to  affect  the  'availability  of 
pseudoephedrine  products  to  legitimate  consumers  at  the  retail  level.'  However,  the 
proposed  rule  wqH  a£fect  the  availability  of  the  products  by  establishing  threshold  quantities. 
The  term  "threshold  quantity"  is  not  defined.  Without  a  definition,  it  is  unclear  if  the 
"threshold  quantity"  is  to  be  calculated  based  on  a  sineie  transaction  or  a  cumulative 
quantity,  llie  omission  of  a  definition  for  threshold  quantity  is  problematic.  NAGDS 
would  support  the  definition  of  "threshold  quantity"  as  a  single  transaction.  The  definition 
of  the  term  as  a  cumulative  quantity  presents  a  logistical  problem  for  retailers 

Section  §1309.28  Exemption  of  retail  distributors  of  certain  pseudoephedrine  products 

of  the  proposed  rule  notes  that  retail  distributors  would  be  exempt  fi'om  all  the  requirements 
(registration,  recordkeeping,  reporting,  and  notification)  I£  they  do  not  sell  amounts  over 
the  threshold  quantity.  The  only  way  to  determine  if  a  threshold  quantity  is  reached  is  with 
burdensome  records,  or  employing  and  training  cashiers  who  are  adept  at  reading 
ingredients  listed  on  OTC  labels  and  calculating  the  quantity  of  pseudoephedrine  in  each 
product  sold.  The  ability  to  remember  every  customer  and  every  transaction  would  also  be 
necessary  in  order  to  monitor  a  cumulative  threshold  amount  sold.  Therefore,  if  "threshold 
quantit/'  is  defined  as  a  cumulative  quantity  the  exemption  is  meaningless  for  retail 
distributors. 

Retail  Distributors  Severely  Impacted  by  Proposal 

Three  steps  that  DEA  has  supposedly  taken  to  "minimize  the  burden  on  the  750,000 
retailers  who  sell  these  pseudoephedrine  products"  are: 

1.  Waiving  the  registration  requirement. 

2.  Limiting  the  controls  to  a  specific  group  of  products  most  readily  used  for  illicit 
purposes. 

3.  Establishing  a  120  day  threshold  quantity. 

While  these  steps  may  be  intended  to  minimize  the  burden  on  retailers,  the  reality  is  that 
community  pharmacies  are  currently  registered  with  the  DEA,  the  specific  group  of 
products  is  very  extensive  (A  partial  list  of  products  are  noted  on  the  next  page),  and  retail 
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distributors  do  not  have  a  reasonable  method  available  that  would  monitor  threshold 
quantities  if  defined  as  a  cumulative  quantity. 

DEA  Registrants  Subject  to  Additional  Exposure 

In  Section  §1309.28,  the  registration  requirement  cited  in  the  proposed  rule  raises  a  great 
deal  of  confitsioo.  The  750,000  retail  distributors,  defined  as  those  selling  only  personal  use 
qiiantities  to  walk-in  customers,  would  not  be  required  to  obtain  a  DEA  re^stration,  imless 
they  engage  in  above-threshold  transactions  of  pseudoephedrine.  Since  community 
pharmacies  are  presently  required  to  register  with  DBA,  it  could  be  implied  that  they  would 
be  subject  to  recordke^ing  and  reporting  requirements. 

We  request  the  proposal  be  withdrawn  for  the  foDowing  reasons: 

1.  We  question  the  amount  of  clandestine  mamifactuiing  of  methamphetamine  that  can  be 
directly  traced  to  pseudoephedrine  products,  and  whether  the  amount  justifies  the 
hardship  that  the  r^ulation  wiD  create  on  the  industry  and  the  customer.  The  proposed 
rule  cites  that  pseudoephedrine  was  found  in  22%  of  the  methamphetamine 
manufacturing  locations  in  199S,  but  did  not  state  the  amount  found  at  those  locations. 

2.  We  question  the  amount  of  pseudoephedrine  diversion  occurring  fi-om  legitimate 
purchases  at  community  pharmacies.  The  proposed  rule  states  that  millions  of  dosage 
units  were  seized  fi'om  mail  order  operations;  this  is  the  type  of  activity  that  DEA 
should  target,  not  unit  of  use  quantities  of  pseudoephedrine  sold  in  community 
pharmacies. 

At  a  minimum,  we  request  that  retail  distributors,  including  community  pharmacies, 
be  completely  eliminated  from  the  proposal,  and  exempt  from  all  provisions  of  the 
amendment.  The  following  reasons  provide  the  basis  for  our  opposition: 

1.  Removal  of  pseudoephedrine  products  from  the  shel^  in  order  to  monitor  the  quantity 
sold  to  each  customer,  would  create  a  hardship  for  those  customers  who  wish  to 
purchase  them  for  legitimate  therapeutic  purposes  and  do  not  find  them  on  the  shelf 
Pseudoephedrine  is  an  effective  decongestant  used  for  symptoms  associated  with 
allergies  and  the  common  cold.  Additionally,  the  health  care  system  would  be  forced  to 
absorb  unnecessary  costs  associated  with  visits  to  a  physician  and  prescription  drugs,  as 
a  direct  result  of  limiting  patients'  access  to  cost-effective  OTC  medications. 

2.  A  large  number  of  over-the-counter  products  are  aflfected  by  the  proposed  rule.  Single 
entity  and  combination  pseudoephedrine  products  specified  in  the  proposal  include  (but 
are  bv  no  means  limited  to'^  the  following  common  products: 

•  Afiin  Extended  Release  Tablets 

•  Drixoral  Non-Drowsy  Formula  Extended  Release  Tablets 

•  Sudafed  Tablets  (and  a  multitude  of  Private  Label  Products) 
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•  Generic  Pseudoephedrine  Tablets 
.  Sudafed  12  hour  Capiets 

•  Chlor-Trimeton  12  Hour  Relief  Tablets 

•  Cheracol  Sinus  Tablets 

•  Disophrol  Chronotabs 

•  Drixoral  Cold  &  Allergy  Tablets 
.  12-Hour  Cold  Tablets 

•  Co-Pyronil  2  Pulvules 

•  Sudafed  Plus  Tablets 

•  Chlor-Trimeton  4  Hour  Relief  Tablets 

•  Allerest  Maximum  Strength  Tablets 

•  Disophrol  Tablets 

•  Benadr^  Decongestant  Allergy  Tablets 

•  Actifed  Allergy  Tablets 

•  Actifed  Tablets 

•  Pedia  Care  Cold-Allergy  Chewable  Tablets 

•  Thera-Flu  Non-Drowsy  Cold  &  Cough  Maximum  Strength  Powder 

•  Pedia  Care  Cough-Cold  Chewable  Tablets 

The  large  number  of  private  label  products  avaDable  and  the  assortment  of  package 
sizes  add  to  the  number  of  units  aSected.  Recordkeeping  would  be  extensive,  and  the 
amount  of  space  behind  the  counter  necessary  to  accommodate  this  number  of 
products  would  be  extensive.  Point  of  sale  scanning  is  a  possible  way  to  identify 
certain  products,  but  is  meaningless  if  "threshold  quantity"  is  interpreted  as  a 
cumulative  amount.  (The  security  requirements  (§1309.71)  may  only  apply  to 
ephedrine,  depending  on  the  chemical  and  physical  relationship  that  exists  between 
ephedrine  and  pseudoephedrine;  this  needs  to  be  clarified.  Nevertheless,  quarantining 
the  products  is  the  only  logical  method  of  monitoring  the  amount  sold.) 

3.  Those  interested  in  obtaining  large  quantities  of  pseudoephedrine  can  simply  make  a 
number  of  purchases  of  smaU  quantities  of  pseudoephedrine  at  a  large  number  of 
pharmacies  until  they  accumulate  the  desired  number  of  containers.  Purchasing  several 
different  products,  each  containing  the  sub-threshold  quantity  of  pseudoephedrine,  is 
another  simple  method  for  divertcrs  to  find  a  way  around  the  proposed  regulation. 

4.  As  discussed  earlier,  threshold  quantities  which  are  treated  as  cumulative  quantities, 
impose  an  onerous,  financial  burden  on  community  pharmacies.  The  recordkeeping 
requirements  of  the  proposal,  that  retailers  were  intended  to  be  exempt  fi-om,  would  be 
necessary. 

5.  The  potential  penalties  that  could  be  assessed  by  DEA  on  a  retail  distributor  who, 
unknowingly,  sells  pseudoephedrine  in  a  quantity  above  the  established  threshold, 
appear  to  be  harsh  and  unreasonable.  Without  documented  proof  of  the  amount  of 
diversion  actually  occurring  that  can  be  directly  attributed  to  the  sale  of 
pseudoephedrine  by  retail  distributors,  the  regulation  is  targeting  the  wrong  group. 
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6.  The  control  under  the  proposed  mle  (using  the  interpretation  of  threshold  quantity  as 
meaning  a  cumulative  amount)  is  accomplished  by  handling  these  products  as  a  "third 
class  of  drugs"  kept  behind  the  prescription  counter  and  sold  under  the  supervision  and 
control  of  the  pharmacist.  This  would  result  in  higher  costs  to  the  pharmacy,  higher 
prices  to  the  consumer,  and  difSculty  in  the  public  availability  of  these  valuable  products. 
Contrary  to  DEA's  opinion  that  '...the  proposed  rule  is  not  significant  regulatory  action 
and  therefore  has  not  been  reviewed  by  the  OfiBce  of  Management  and  Budget...",  the 
proposed  rule  is  a  very  significant  regulatory  action  to  be  imposed  on  an  industry  that  is 
not  responsible  for  the  possible  diversion  that  is  occurring. 

:The  Federal  Govemmient  and  the  Drug  Enforcement  Administration  cannot  and 
should  not  coDtinae  to  hamper  the  legitimate  sale  of  necessary  mediations  for  self 
care  by  the  public  in  an  eflbrt  to  curtail  criminal  activity  by  a  few. 

Thank  you  for  the  opportunity  to  comment  on  a  proposed  rule  that  has  such  a  strong 
negative  impact  on  community  pharmacy.  We  urge  DEA  to  withdraw  the  proposal  and  at  a 
minimum,  to  exempt  community  pharmacies  firom  the  burdensome  requirements.  Please  let 
us  know  if  we  can  be  of  additional  assistance. 

Sincerely, 


Maiy  Ann  Wagner,  R.  Ph. 
Director  of  Professional  Services 
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^^     NONPRESCRIFTION  DrUG  MANUFACTURERS  ASSOCIATION 

July  26. 1996 

The  Honorable  Bill  McCoUum 
Choimnn,  Sabcommitte«  oa  Crime 
United  States  House  of  Representatives 
2266  Raybum  House  OfBce  Building 
Washington,  D.C.  20315 

Dear  Representative  McCoUum: 

On  behalf  of  the  Nonprescription  Drug  Manufacturers  Association  (NDMA),  I  want  to 
thask  you  for  your  leadership  in  developing  a  legislative  respome  to  the  scourge  of 
methamphetanune  production  and  abuse  that  has  had  a  tremendous  impact  on  communities 
throughout  our  country.  H.R.  3852,  which  has  been  assigned  to  your  subcommittee,  is  a  giant 
step  forwzrd  in  providing  law  mforcemeni  with  the  tools  that  it  needs  to  address  the  problem. 

NDMA  is  strongly  in  support  of  those  sections  of  H,R.  3852  that  impose  higher  penalties 
on  those  who  illegally  tramc  and  import  methamphetamine  and  the  precursor  chemicals  used  to 
manufacture  controlled  substances.  Manufacturers  of  nonprescription  medicines  have  also 
agreed  to  greater  recordkeeping  and  reporting  of  chemicals  thai  are  tued  to  produce  legitimate 
drug  products  so  that  law  enforcement  ofQdals  ere  able  to  monitor  and  prevent  transactions 
involving  substances  used  to  make  illegal  street  drugs. 

The  NT).MA  Board  of  Directors  has  also  unanimously  approved  a  proposal  that  has  been 
included  in  the  bill  that  would  revoke  the  "legal  drug  exemption"  for  ephedrine,  pseudoephedrine 
and  phecylpropanolair.ine  (PPA)  pr<?vicig<l  that  a  retail  "safe  harbor"  can  be  created  that  would 
preserve  the  unrestricted  retail  sale  of  legitimate  nonprescription  drug  products  that  have  not 
been  associated  with  diversion  to  any  significant  degree.  NDMA  will  continue  to  work  with 
retailers  and  distributors  to  educate  sellers  of  nonprescription  drugs  regarding  suspicious  requests 
for  drug  products  from  new  or  untuual  customers, 

While  NDMA  members  strongly  support  efforts  to  draft  legislation  to  combat 
methamphetamine  production  and  abuse,  and  nonprescription  drug  manufacturers  are  eager  to  be 
part  of  the  solution,  we  would  like  to  propose  four  amendments  to  Title  IV  of  RR.  3852  that 
would  correct  what  we  believe  to  be  technical  problems  with  the  legislation. 

AiT^endment  £1  would  place  ephedrinc'Combinetion  products  on  the  same  footing  as 
pseudoephedrine  and  PPA.  As  you  know,  Congress  revoked  the  legal  drug  exemption  for  single- 
ingredient  ephedrine  products  in  1993,  but  the  revocation  did  not  include  products  that  combined 
ephedrine  with  therapeutically  significant  amounts  of  additional  active  medicinal  ingredients.  It 
is  not  our  intent  to  restore  the  legal  drug  exemption  for  single-ingredient  ephedrine  products. 


101 


The  Honorable  Bill  McCaUiiin 
July  26,  1996 
Page  2 

Rather,  our  amendaent  vvould  revoke  the  exemption  for  ephedrme  combinations  and  include 
them  in  the  "safe  harbor"  for  properly  packaged  OTC  drugs. 

NDMA's  arrgndment  HI  would  conform  the  Reinstatement  provisions  of  ihs  bill  with 
exiatuts  law.  Under  current  law,  a  drug  manufacturer  may  seek  ±e  reinstatement  of  a  legal  drug 
exemption  fcr  a  specific  trade  name  dtug  from  DEA,  which  includes  a  grace  period  pending  the 
agency' s  considenticn  of  the  petition.   This  amendment  simply  incorporates  the  exiaing  statute 
with  the  reinstatement  provisions  of  the  legislation. 

Amendment  j*l  jeeks  10  provide  a  spccinC:4jfmition  of  the  term  "significant"  for 
purposed  of  DEA's  ability  to  establish  a  24  gram  direshold  for  single>transaction  rrtdl  sales  of 
OTC  drugs  containing  ephedrine,  pseudoephedrine,  and  PPA.  Under  the  bill,  DEA  may  impose 
the  24  gram  threshold  if  it  finds  that  drug  products  included  in  the  safe  harbor  are,  in  a 
"significant  number  of  instances,"  being  diverted  to  the  prodtwtion  of  controlled  substances. 
This  amendment  provides  a  definition  of  "significant"  in  the  stamte  so  that  retailers, 
manufacturers  and  law  enforcement  wiU  have  adequate  knowledge  in  advance  as  to  what  level  of 
evidence  would  nigger  the  siagle-transactioa  limit 

Finally,  emendment  H  would  change  the  effective  date  of  the  safe  harbor  from  9  months 
tc  12  months.  Several  companies  that  manufacture  nonprescription  drugs  will  be  making  major 
changes  in  packaging  to  insure  that  they  are  in  compliance  with  the  safe  harbor.  Some 
companies  will  also  be  installing  new  equipment,  retooling  factories,  and  changing  their  labels. 
Retailers  should  also  be  given  the  opportunity  to  sell  off  existing  inventories  in  a  responsible 
manner.  Since  ws  are  not  aware  that  these  products  are  being  diverted  to  any  significant  iegree, 
this  amendment  would  allow  all  parties  who  must  comply  with  the  new  law  to  make  the 
rscsssary  changes  without  major  disruptions  or  recalls.  Tn  the  aJternativp.  we  would  suggest  an 
ame.idmcnt  that  would  allow  DEA  to  grant  an  extension  of  time  of  up  to  6  months  if  a  compa.ny 
could  demonstrate  a  special  problem  with  compliance. 

Again,  I  want  to  thank  you  for  your  leadership  on  this  important  issue  and  for  your 
consideration  of  our  views.  NDMA  member  companies  arc  deeply  committed  to  solving  the 
problem  of  precursor  diversion  to  mclhamphetamine  labs  and  we  will  continue  to  work  at  every 
level  of  the  distribution  chain  to  insure  that  our  products  are  properly  marketed  and  sold. 

Should  you  or  your  staff  have  any  questions  or  comments  regarding  thess  proposals, 
please  do  not  hesitate  to  contact  me  or  Kevin  Kraushaar  of  my  staff.  I  would  also  be  happy  to 
meet  with  you  at  your  earliest  convenience  to  discuss  this  issue  in  greater  detail. 


Enclosures:  as  stated 
JC/KJK/5Z 
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Mr.  McCOLLUM.  Thank  you,  Mr.  Scheels.  You  have  made  a  good 
presentation  and  been  very  constructive,  as  you  have,  Mr.  Cope. 

I  wanted  to  ask  Mr.  Cope,  in  the  amendments  that  NDMA  have 
proposed  here,  how  many  of  these  to  your  knowledge,  are  already 
incorporated  in  the  plans  of  this  new  bill  that  Senator  Hatch  has 
come  forward  with?  We  know  that  3A  has  been.  That's  the  nine 
and  12  months.  Are  you  aware  of  any  of  the  others  that  may  have 
been? 

Mr.  Cope.  I  was  asking  Ms.  Bachrach  that  as  you  were  discuss- 
ing that  with  Senator  Hatch.  Here's  our  understanding  of  it:  on  the 
definition  of  significant,  it's  our  understanding — and  your  staff  may 
be  more  privy  to  that  and  probably  are  than  we — it's  our  under- 
standing that  that's  under  active  consideration  and  review  right 
now.  We  haven't  seen  anything  on  it,  but  we  are  hoping  that  there 
will  be  a  definition,  a  workable  definition  for  all  of  us  to  be  guided 
by.  So  that's  to  make  sure  it's  working.  I  haven't  seen  anything. 

Reinstatement  of  exemption  provisions,  I  don't — can  Ms. 
Bachrach  speak  to  that? 

Mr.  McCOLLUM.  Certainly. 

Mr.  Cope.  Thank  you. 

Ms.  Bachrach.  We  do  not  have  any  information  on  the  changes 
that  might  be  made  to  the  reinstatement  of  exemption  provision. 

Mr.  McCoLLUM.  All  right. 

Ms.  Bachrach.  But  we  do  feel  it's  an  important  addition. 

Mr.  McCoLLUM.  We  have  already  talked  about  the  effective  date. 
Anything  with  respect  to  amendment  3(b)?  I  think  that  probably  is 
acceptable  but  I  don't  know.  You  just  don't  know.  I  just  was  asking 
in  the  broad  general  terms  if  there  are  any  specifically  of  these  you 
are  aware  of  that  they  have  embraced.  The  long  one  that  you  have, 
the  ephedrine  combination  products  and  so  on,  is  there  any  knowl- 
edge as  to  whether — again,  we'll  talk  to  them.  I'm  just  curious  if 
you  knew  today. 

Ms.  Bachrach.  We  have  not.  Congressman,  seen  the  current  ver- 
sion of  the  Senate  bill,  so  we're  basically  dealing  with  rumor  and 
hearsay. 

Mr.  McCOLLUM.  All  right.  That's  fair  enough.  Let  me  go  on  to 
the  question  of  this  interstate  interdiction — or  interstate  insertion 
of  a  product  as  far  as  the  effective  date  is  concerned  and  see  if  I 
understand  this  correctly,  because  they  have  made  a  big  deal  out 
of  it  and  you  have  made  a  big  deal  out  of  it,  Mr.  Cope,  the  DEA 
has,  I  mean. 

First,  my  understanding  is  the  effective  date  of  this  bill  would  be 
changed  by  everybody's  agreement  to  12  months  after  the  date  of 
enactment.  That's  fine.  But  on  that  date  then,  there  is  a  question 
of  it's  12  months  after  that  date;  will  it  be  products  that  are  in  the 
store  already  or  products  that  have  been  introduced  into  interstate 
commerce?  If  I'm  right  about  that,  what  the  DEA  wants  is  for  it 
to  be  products  already  in  the  store.  What  you  want  is  a  product 
somewhere  in  the  shipping  lane.  Having  been  introduced  in  inter- 
state commerce  means  it's  left  a  manufacturer's  plant  and  moved 
across  a  State  line.  Is  that 

Mr.  Cope.  You've  got  it. 

Mr.  McCOLLUM.  That's  the  difference? 

Mr.  Cope.  That's  the  difference. 
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Mr.  McCOLLUM.  All  right.  Now  we  don't  have  Mr.  Wankel  still 
with  us,  but  what  he  said  in  his  testimony  was  that  having  the 
words  "initially  introduced  into  interstate  commerce"  as  the  opera- 
tive provisions  will  be  extremely  troublesome  for  retailers,  regu- 
latory and  law  enforcement  officials  to  determine. 

Mr.  Scheels,  will  it  be  difficult  for  retailers  to  determine  when  a 
product  is  initially  introduced  into  interstate  commerce? 

Mr.  Scheels.  I  can  get  you  a  totally  accurate  answer  to  that 
question,  but  I  suspect  the  best  we  can  do  for  now  is  to  show  by 
audit  trail  a  ship  date  from  the  manufacturer  or  the  wholesaler.  If 
we're  buying  directly  from  a  wholesaler,  of  course  the  product  will 
have  already  been  in  interstate  commerce,  having  come  from  the 
manufacturer  to  the  wholesaler,  that  we  would  not  have  any  record 
of.  But  from  an  audit  trail  perspective,  I  believe  we  can  find  ship- 
ment dates  from 

Mr.  McCOLLUM.  Well,  I'd  appreciate  your  letting  us  know,  be- 
cause I  think  the  question  here  is  comfort  level.  If  Mr.  Cope's  posi- 
tion were  to  prevail  in  this  or  for  it  to  prevail  I  would  suggest 
would  require- both  the  retailers  and  the  Drug  Enforcement  Admin- 
istration be  comfortable  with  how  they  would  tie  this  down.  If  I 
had  realized  this  and  the  way  you  have  presented  it,  and  you  have 
presented  it  very  articulately,  Mr.  Cope,  I  would  have  asked  Mr. 
Wankel  about  it.  I  can  assure  you,  we'll  go  back  and  ask  them  pri- 
vately this  question. 

Mr.  Cope.  May  I  comment? 

Mr.  McCOLLUM.  Certainly.  Please. 

Mr.  Cope.  Yes.  It's  standard  operating  procedure  for  us  in  the 
pharmaceutical  field.  We  have  batch  numbers  and  lot  numbers  we 
are  required  to  keep,  and  we  want  to  keep  anyway,  information  on 
expiration  dates  and  manufacturing  processes,  who  made  the  prod- 
ucts, who  initialed  them  off.  When  we  ship  products  in  the  normal 
course  of  business,  we  know  who  we  ship  the  products  to  and  we 
know  when  they  are  shipped,  if,  for  no  other  reason,  in  case  we 
have  to  recall  them.  So  if  there  is  a  recall  ever  indicated  on  a  drug 
product,  under  FDA  regulations,  you,  if  you'll  excuse  my  saying  so, 
damned  well  have  to  know  to  whom  you  have  sent  it  so  you  can 
get  it  back  for  recall. 

To  respond  to  his  comments,  I  noted  the  same  thing,  we  must  be 
passing  like  two  ships  in  the  night  because  of  course  we  don't  deal 
with  DEA  that  much,  happily.  We  deal  regularly  with  the  Food  and 
Drug  Administration.  Their  regulations  are  rather  explicit  on 
batch,  lot  number.  You  are  able  to  track  your  product  in  case  you 
need  to  recall  it.  For  standard  business,  too,  you  know  when  you 
have  shipped  something  because  you  bill  that.  So  there  must  be 
something  I'm  missing  here. 

Mr.  McCOLLUM.  I  would  really  like  to  put  you  and  him  and  who- 
ever else  needs  to  be  from  DEA  in  the  same  room  and  iron  this  out, 
because  there's  no  reason  for  us  to  be  squabbling  over  this.  It's  a 
practical  question.  I'm  sure  from  their  standpoint,  they  are  inter- 
ested in  the  pragmatics  as  well  as  you  are.  So  if  we  could  do  that, 
and  then  Mr.  Scheels,  you  could  let  us  know  from  your  perspective, 
the  retail,  that  would  be  very  helpful. 

Mr.  Scott,  you  are  recognized  for  5  minutes. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 
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Just  following  that  up,  I  think  one  of  the  problems  with  the  date 
is,  How  does  anybody  enforce  it  if  it's  on  the  shelf  a  year-and-a-half 
after  the  date?  On  the  day  after  the  year  ends,  obviously,  every- 
thing was  in  commerce.  You  just — I  mean,  when  does  somebody 
trying  to  enforce  the  law  know  when  it's  time  to  enforce  it?  I  mean, 
you  see  it  on  the  shelf;  you've  got  to  go  get  an  audit  trail.  Oh,  that 
one's  all  right.  The  next  one  you  got  to  go  get  an  audit  trail.  It 
seems  to  me  that  you  just  want  to  make  the  time  long  enough  so 
that  everybody  can  comply,  get  it  off  the  shelf  in  the  year.  Maybe 
we  need  to  make  it  18  months,  maybe  2  years,  whatever  it  is,  but 
on  a  date  certain,  somebody  coming  in  ought  to  be  able  to  enforce 
the  law. 

Now  on  the  safe  harbor,  the  things  that  are  going  to  be  on  the 
shelf  are  going  to  be  mostly  exempt  anyway,  aren't  they? 

Mr.  McCOLLUM.  You  may  answer,  whoever  you  want  to  ask  that 
to,  Mr.  Scott.  Mr.  Scheels,  Mr.  Cope. 

Mr.  Cope.  It's  a  good  question.  Perhaps  we  can  cut  the  baby  this 
way.  You  could  make  these  kind  of — this  is  only  500  by  the  way. 
They  are  put  up  in  thousands  and  so  forth.  You  could  make  this 
effective  at  the  retail  date  and  get  to  the  source  of  the  problem  like 
that.  We  wouldn't  have  any  problem  with  that.  I  can't  speak  for  our 
friends  and  the  retailers.  But  this  has  been  the  source  of  the  prob- 
lem, this  and  bigger  ones.  So  this  is  what  we  want  to  get  at.  I'm 
sure  it's  what  DEA  wants  to  get  at.  Maybe  there  is  a  way  of  doing 
that,  you  see,  making  the  retail  effective  date  for  products  which 
are  beyond  the  maximum  allowed  in  the  bill. 

Mr.  McCOLLUM.  Beyond  the  24? 

Mr.  Cope.  That's  a  middle  ground,  where  you  really  get  into  the 
problem. 

Mr.  McCOLLUM.  Blister  pack? 

Mr.  Cope.  But  you  are  not  getting  at  things  like  this,  which  are 
not  the  problem,  and  we  don't  ever  want  to  be  the  problem. 

Mr.  Scott.  OK.  Is  there  any  problem  with  manufacturing  in  the 
blister  packs?  I  mean  is  that  something  you  don't  want  to  do? 

Mr.  Cope.  No,  sir.  We 

Mr.  Scott.  You  are  all  right  with  that  part? 

Mr.  Cope.  Yes,  sir.  We  support  that. 

Mr.  Scott.  Now  48  grams,  I  mean,  if  somebody  went  in  the  drug 
store  to  buy  48  grams,  how  many  packages  would  that  be? 

Mr.  Cope.  A  lot. 

Mr.  Scott.  Do  you  ever  sell  that  much  to  anybody? 

Mr.  Cope.  We  don't  package — that's  a  good  point.  We  package 
them  in  24  tablets  or  48  tablets.  That  would  be  a  lot  of  boxes  be- 
cause of  the  nature  of  the  package. 

Mr.  Scott.  How  many  grams  is  that  that  you  have  in  your  hand, 
the  little  package,  how  many  grams  is  that? 

Mr.  Cope.  It  has  30  milligrams  per  tablet.  It  has  24  tablets. 
Eighty-one  boxes  of  30  milligram,  24  count. 

Mr.  Scheels.  This,  for  example,  is  3  grams.  This  is  100  tablets 
of  30  milligram. 

Mr.  Scott.  Well,  Mr.  Scheels,  anybody — I  mean  you  don't  want 
the  clerk  to  get  in  trouble,  but  anybody  that  walked  up  to  the 
counter  with  48  grams'  worth,  I  mean  that  would  kind  of  stick  out. 
I  mean  the  clerk  would  be  on  notice  that  this  is  suspicious. 
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Mr.  SCHEELS.  But  you  are — I  agree,  I  mean  that's  a  lot  of  prod- 
uct, but  you  have  already  included  the  conclusion  in  your  assump- 
tion, which  is  that  someone  would  know  it  was  48  grams.  That's 
the  biggest  problem  for  us. 

Mr.  Scott.  I  mean  anybody  with  a  stack  of  Sudafed  this  high  is 
going  to  certainly,  ought  to  pique  someone's  curiosity. 

Mr.  SCHEELS.  Well,  this,  for  instance,  is  30  milligrams,  each  tab- 
let. It's  100  tablets.  That  is  3,000  milligrams,  which  is  3  grams. 
However,  the  24.6  percent  or  milligrams  of  each  of  these  tablets  is 
pseudoephedrine  base,  which  is  what  we  are  calculating.  So  the 
clerk  will  have  to,  if  she  gets  five,  six,  seven  of  these,  he  or  she  will 
have  to  do  that  calculation. 

Mr.  Scott.  Isn't  it  fair  to  say  that  99  percent  of  the  sales  would 
be  for  about  one  package? 

Mr.  ScHEELS.  I  like  to  think  so,  yes. 

Mr.  Cope.  Maybe  two. 

Mr.  Scott.  I  mean,  how  often  does  any  person  for  legal  purposes 
show  up  at  a  drug  store  and  buy  what,  10,  15  bottles  of  100  each 
and  line  them  up  at  the  counter  and  then  smile  at  the  clerk? 

Mr.  Cope.  Probably  not  as  often  as  we  would  like.  [Laughter.] 

Mr.  Scott.  So  with  the  safe  harbor,  I  mean  we  have  exempted 
well  beyond  what  any  legal  transaction  would  be.  Is  that  right? 

Mr.  SCHEELS.  I  believe  the  safe  harbor  is  quite  appropriate. 

Mr.  Scott.  So  we  shouldn't  have  a  problem.  I  mean  there's  no — 
you  are  not  afraid  of  your  clerks  getting  in  difficulty? 

Mr.  SCHEELS.  Well,  the  safe  harbor  takes  away  the  calculation 
issue,  which  for  us  is  why  it's  so  important.  We  will  be  receiving 
products  that  are  already  blister  packed  in  certain  amounts.  We 
will  be  stocking  those  products.  Basically,  all  of  the  worrisome  cal- 
culations that  our  clerk  would  have  to  do  with  five  different  prod- 
ucts like  this  at  the  counter  will  already  be  done. 

Mr.  Scott.  So  where  is  exactly  the  problem?  The  problem  is,  if 
you  continue  to  get  them  in  the  bottle  form,  that  would  be  problem. 
Where  else? 

Mr.  SCHEELS.  The  problem  is  with  the  regulation,  sir,  not  with 
the  safe  harbor. 

Mr.  Scott.  So  if  we  pass  the  bill,  you  don't  have  any  problem 
with  the  provisions  in  the  bill? 

Mr.  ScHEELS.  No.  The  bill  is  fine. 

Mr.  ScOTT.  OK. 

Mr.  Cope.  This  bill,  because  it  deals  with  interstate  commerce 
interdiction,  not  retail  effective  date. 

Mr.  McCOLLUM.  We  know  you've  got  one  problem,  Mr.  Cope.  We 
understand  you  have  one  problem.  There  may  be  more. 

Mr.  Coble,  you  are  recognized  for  5  minutes. 

Mr.  Coble.  Mr.  Chairman,  I  have  had  simultaneous  meetings 
and  I  regret  that  I  have  missed  this  panel,  so  I  will  defer  my  ques- 
tioning. Thank  you. 

Mr.  McCOLLUM.  Thank  you. 

Mr.  Watt,  you  are  recognized  for  5  minutes. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  want  to  go  back  a  step 
beyond  this  and  see  if  I  can  understand  what's  creating  this  prob- 
lem. 
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Where  are  these  bulk  ingredients  coming  from  now?  Do  you  all, 
do  manufacturers  actually  produce  these  things  in  bulk  now  or  how 
are  we — is  the  generation  of  the  bulk  ingredient  being  done  on  an 
off-market  or  is  this  something  that  you  all  are  doing  now? 

Ms.  Bachrach.  Congressman,  most  of  the  pseudoephedrine,  we'll 
focus  on  that,  is  imported  into  the  country  by  a  relatively  few  im- 
porters, all  of  whom  are  registered  with  the  DEA.  Some  of  it  is 
manufactured  here,  but  very  little.  None  is  manufactured,  as  far  as 
I  am  aware,  by  any  of  the  finished  product  pharmaceutical  compa- 
nies. Those  pharmaceutical  companies  will  purchase  the  bulk 
pseudoephedrine  from  the  importers  or  intermediaries  and  use  that 
to  manufacture  the  finished  product,  the  products  that  you  see 
here. 

Mr.  Watt.  So  those  people  who  are  selling  to  you  to  manufacture 
legal  products  are  also  selling  to  people  who  manufacture 
methamphetamines,  an  illegal  product.  Is  that 

Ms.  Bachrach.  That  is  our  understanding,  Congressman.  What 
we  understand  is  that  some  of  the  imported  pseudoephedrine  and 
ephedrine,  for  that  matter,  will  be  sent  to  shady  dosage  form  man- 
ufacturers, who  will  manufacture  it,  place  it  in  large-sized  bottles 
of  500  and  1,000  count,  slap  on  an  FDA  label  to  make  it  a  "legal" 
FDA  product,  and  therefore  exempt  from  the  current  diversion 
laws,  and  then  divert  it  to  the  methamphetamine  clandestine  labs. 

Mr.  Watt.  So  actually  legal  manufacturers  are  not  manufactur- 
ing in  these  bottle  sizes  now.  Is  that 

Ms.  Bachrach.  Our  companies  are  manufacturing,  as  far  as  we 
know,  only  these  small,  the  small  packages  up  to  maybe  100  size, 
as  Mr.  Scheels  has  shown  you.  We  do  not  manufacture  those  large 
sizes.  There  may  be  some  exceptions  for  institutional  use,  sale  to 
hospitals.  But  if  there  is  any  such  use,  it's  very  very — it's  very  in- 
significant. 

Mr.  Watt.  And  pretty  controlled? 

Ms.  Bachrach.  Extremely,  yes. 

Mr.  Watt.  Now,  Mr.  Scheels,  at  the  retail  level,  are  you  all  re- 
packaging any  of  these  things  or  you  are  just  selling  what  the  man- 
ufacturers give  to  you?  When  I  see  a  product,  for  example,  labelled 
with  a — I'll  use  Eckerd's  trademark  on  it,  that  label  and  everything 
has  actually  been  done  by  the  manufacturer,  hasn't  it?  It's  not  done 
by  Eckerd  itself. 

Mr.  Scheels.  Right. 

Mr.  Watt.  So  you're  not  in  the  business  of  repackaging,  so 
there's  no  slippage  between  at  the  retail  level.  Do  I  understand 
that  correctly? 

Mr.  Scheels.  To  the  best  of  my  knowledge.  Congressman,  we  do 
some  repackaging,  but  we  don't  do  it  of  these  particular  products. 

Mr.  Watt.  OK. 

Mr.  Scheels.  We  do  it  of  prescription  medication. 

Mr.  Watt.  You  seem  to  have  a  response  to  that. 

Mr.  Cope.  Our  members  probably  make  it  for  them,  store  brands. 

Mr.  Watt.  OK.  Talk  to  me  about  this  12  plus  12.  As  I  under- 
stand it,  under  this  bill,  what  you  are  proposing  is  the  effective 
date  of  the  bill  would  be  12  months  out.  Then  there  would  be  an 
additional  12  months  after  that  to  get  to  these  packaging  require- 
ments or  am  I  misunderstanding  what 
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Ms.  Bachrach.  Congressman,  the  12  months  would  be  what  we 
refer  to  as  interstate  commerce  date,  which  is  a  fancy  word  for  per- 
mitting the  manufacture  of  the  so-called  noncomplying,  nonblister 
packed  product  up  until  the  12  months.  Anything  that  has  been 
manufactured  within  that  12-month  period  could  continue  to  be 
sold  through. 

Now  for  the  vast  majority  of  the  legitimate  companies  that  we 
represent,  they  would  probably  have  transformed  most  of  their 
nonconforming  packages  into  the  safe  harbor,  blister  type  packag- 
ing within  that  period  of  time,  and  long  before  the  expiration  of  the 
12  months  would  have  converted  to  the  new  packaging.  How- 
ever  

Mr.  Watt.  But  the  question  I'm  asking  is,  Are  we  talking  about 
a  12  plus  12  or  are  we  talking  about  a  total  of  12? 

Ms.  Bachrach.  We're  talking  about  a  total  of  12  months  from 
the  date  of  enactment  for  a  product  that  is  manufactured  within 
that  period  that  doesn't  meet  these  safe  harbor  characteristics,  the 
blister  pack,  that  could  continue  to  be  sold. 

Mr.  Watt.  So  I  just  misunderstood  what  we  were  saying  then. 
It's  12  months.  During  that  12-month  period,  that  we're  waiting  for 
the  bill  to  become  effective,  you  would  then  get  in  compliance  pack- 
age-wise. 

Ms.  Bachrach.  Yes,  sir. 

Mr.  Watt.  It's  not  12  plus  12. 

Ms.  Bachrach.  Yes,  sir.  That's  correct. 

Mr.  Watt.  OK.  Thank  you,  Mr.  Chairman. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Watt. 

Mr.  Barr,  you  are  recognized  for  5  minutes. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  apologize 
for  coming  in  late.  I  serve  as  vice  chairman  of  the  Oversight  and 
Investigations  Subcommittee  of  Banking.  We're  holding  hearings.  I 
will  have  to  go  back  to  those.  All  of  a  sudden  in  the  middle  of  their 
hearings  on  Mexican  money  laundering,  we  started  talking  about 
methamphetamine  and  it  suddenly  reminded  me  that  I  needed  to 
be  over  here — particularly  for  this  panel.  [Laughter.] 

I  have  looked  at  this  legislation  and  commend  the  chairman  and 
Mr.  Heineman  for  bringing  this  forward.  I  also  commend  particu- 
larly these  gentleman  and  lady  here  today  to  raise  some  very  legiti- 
mate concerns  about  supporting  the  legislation,  but  doing  so  in  a 
way  that  makes  it  much  more  workable  in  the  real  world,  which 
is  one  of  the  things  that  this  Congress  is  very  concerned  about, 
passing  strong  laws,  amending  our  laws  where  needed,  particularly 
in  the  drug  area,  but  doing  so  in  a  way  that  recognizes  that  there 
will  be  burdens  on  private  industry  and  on  consumers.  We  want  to 
minimize  those  at  the  same  time  that  we  make  these  laws  as 
strong  as  we  can. 

I  think  that  the  legislation  that  we're  looking  at  here  today,  in 
conjunction  with  the  amendments,  strikes  that  balance.  I  appre- 
ciate both  the  committee  and  the  chairman  for  holding  these  hear- 
ings, for  asking  these  folks  to  be  here  today,  and  for  their  willing- 
ness to  work  with  us  in  fashioning  I  think  some  very  constructive 
amendments  to  strengthen  the  legislation  because  it  will  make  it 
much  more  workable  in  the  real  world.  I  intend  to  support  these. 
I  again  appreciate  the  panelists  for  being  here  today.  Thank  you. 
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Mr.  McCOLLUM.  Thank  you,  Mr.  Barr. 

Ms.  Jackson  Lee,  you  are  recognized  for  5  minutes. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman.  I  thank 
the  panehsts  for  being  here.  I  am  going  to  try  to  maybe  rehash 
some  things  that  you  might  have  said  so  that  I  can  understand  and 
track  your  placing  of  this  legislation  and  some  issues,  i.e.,  the 
wholesale  gigantic  packaging  that  may  be  necessary  for  clinics,  hos- 
pitals, versus  the  over-the-counter  packaging  that  we  were  just  dis- 
cussing. Congressman  Scott  mentioned  the  whole  stack  of 
Sudafeds,  et  cetera. 

Are  you  comfortable  with  the  distinguishing  factors  or  how  do  we 
need  to  translate  the  difference,  because  obviously  all  of  us  have 
been  in  communities  where  we  have  had  some  problems  with  hos- 
pital pharmacies — meaning,  individuals  who  have  not  been  as  hon- 
est as  we  would  like  working  in  hospital  pharmacies  and  traffick- 
ing in  large  quantities  of  drugs.  Can  you  just  comment  on  that,  as 
to  how  this  legislation  would  respond  to  those  distinctly  different 
aspects  of  the  drug? 

Ms.  Bachrach.  Congresswoman,  we  understand  from  reading  re- 
ports that  the  DEA  has  published — and  I'm  sorry  they  are  no 
longer  here — that  they  have  identified  a  couple  of  cases  in  Califor- 
nia in  which  pharmacists,  albeit  not  in  hospitals,  were  asked  to 
place  very  large  scale  orders  of  10,000  to  50,000  tablets  of 
pseudoephedrine  products,  which  were  clearly  for  use  to  be  di- 
verted to  methamphetamine  laboratories.  We  have  noted  that  the 
DEA  has  authority  currently  to  take  action  against  those  kinds  of 
pharmacists  or  any  other  store  manager  who  may  be  responding  to 
those  kinds  of  requests.  So  this  bill  would  raise  the  penalties  and 
so  forth,  but  the  DEA  has  a  broad  array  of  tools  currently  to  take 
action,  enforcement  action  against  those  kinds  of  problems  that  you 
have  described. 

Ms.  Jackson  Lee.  Does  someone  want  to  comment  on  just  the 
distinction  in  terms  of  impact  with  the  over-the-counter  versus  the 
large  amount  that  you  would  have  in  hospital  pharmacies  or  other 
types  of  large-scale  pharmacies? 

Ms.  Bachrach.  I'm  speculating  here,  but  I  would  suspect  that 
the  companies  who  provide  larger  bulk  quantities,  let's  say,  of  over- 
the-counter  pseudoephedrine  products  for  hospital  use,  would  sim- 
ply adapt  their  packaging  to  accommodate  to  fall  within  the  safe 
harbor  and  simply  provide,  albeit  more  bulky  packaging  to  the  hos- 
pitals, but  nevertheless,  products  which  would  not  impose  any  fur- 
ther burdens  on  hospital  pharmacists,  so  that  they  stood  on  the 
same  footing  as  retail  pharmacies  in  the  regular  community. 

Ms.  Jackson  Lee.  That  would  be  my  concern,  particularly  in 
some  of  the  larger  public  hospital  systems  that  utilize  an  enormous 
amount,  having  a  variety  of  patient  population — usually  in  hos- 
pitals dealing  with  indigent  individuals,  there  are  just  a  variety  of 
ranges  of  individuals  there — not  to  cast  them  in  a  light  of  utiliza- 
tion or  abuse,  utilization  of  illegal  drugs  more  so  than  anyone  else 
or  abuse,  but  they  just  have  a  tendency  to  have  a  more  diverse  pop- 
ulation. I  would  be  concerned.  Thank  you  very  much. 

Mr.  Cope,  you  were  nailing  a  problem  down  that  you  either  had 
or  that  I  might  have  missed.  Can  you  just  tell  me  any  discomfort 
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level  that  you  might  have  with  the  present  legislation  pending  that 
we're  now  reviewing? 

Mr.  Cope.  Just  those  spelled  out  in  our  proposed  amendments, 
most  of  which  I  think  do  no  harm  to  the  legislation,  and  two  or 
three  definitely,  in  our  view,  improve  it.  Were  you  here  when  we 
discussed  the  need  to  define  what  significant  diversion  is? 

Ms.  Jackson  Lee.  No.  Why  don't  you  repeat  it  for  me? 

Mr.  Cope.  OK.  Well,  the  bill  says  that  the  DEA  may  remove 
what  we  call  the  retail  safe  harbor  exemption  for  any  ingredient 
when  they  find  there  is  significant  diversion  of  it  over  to  make 
methamphetamine — we  think  a  reasonable  provision,  authorizing 
them  to  evoke  that.  But  the  word  "significant"  and  the  term  "sig- 
nificant diversion"  is  not  defined.  We  think  it  would  be  useful  to 
them,  to  us,  for  the  Congress  to  say,  OK,  this  constitutes  signifi- 
cant diversion.  We'd  like  to  know  that  as  manufacturers.  I'm  sure 
the  trade  would  like  to  know  that.  We  think  the  Congress  should 
so  instruct  the  DEA.  That  perhaps  is  one  of  the  more  important 
ones.  That's  under  discussion  we  know  on  the  Senate  side.  We  hope 
you  would  take  it  under  discussion  too. 

We  would  like  the  reinstatement  of  the  exemption  provision  to 
conform  to  existing  law.  It  was  well  thought  out.  We  think  that 
was  the  intent  of  this  bill,  but  it  isn't  quite  accomplished.  All  you 
need  to  do  is  pick  up  the  existing  reinstatement  provision  in  exist- 
ing law  and  conform  that — minor,  but  important  to  us  in  helping 
us  meet  the  goals  of  the  bill. 

The  effective  date,  were  you  here  when  we  discussed  that?  We 
would  like  that  to  be  for  the  introduction  into  interstate  commerce 
and  not  at  the  retail  level  because  you  could  end  up  chasing  down 
little  bottles.  It's  not  resource  or  time  cost-effective.  That's  not  a 
part  of  the  problem. 

Ephedrine  combination  products  we  think  should  be  treated  the 
same  as  pseudoephedrine  and  phenylpropanolamine.  These  are  the 
three  ingredients  that  are  so-called  precursor  chemicals  that  have 
the  ability  to  be  transformed  into  methamphetamine,  like  a  Dr.  Je- 
kyll-Mr.  Hyde  situation.  These  are  perfectly  fine  as  they  are.  It's 
the  chemical  transformation  to  methamphetamine  that's  the  prob- 
lem. So  we  think  ephedrine  combination  products  should  be  placed 
in  the  same  level  as  pseudoephedrine  and  phenylpropanolamine, 
safe  harbor  and  all  the  other  things.  That's  part  of  the  beauty  of 
the  bill;  it  addresses  this  as  one  package  rather  than  piecemeal. 

As  I  think  we've  discussed,  we  think  that  this  should  supersede 
the  DEA  bill  because  of  its  many  virtues,  including  the  breadth. 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  Cope.  Those  are  the  concerns  we  have. 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  McCOLLUM.  Thank  you,  Ms.  Jackson  Lee. 

Ms.  Jackson  Lee.  May  I  slip  in  a  followup  question? 

Mr.  McCOLLUM.  Please  slip  it  in. 

Ms.  Jackson  Lee.  For  Mr.  Heineman.  Thank  you.  I  want  to  in- 
quire of  him,  and  I  thank  him  for  his  leadership.  I'm  not  sure  in 
having  not  read  the  fine  print,  would  there  be  any — I  know  that 
having  not  read  any  of  the  packages  of  recent — I've  been  holding 
off  my  sinuses  and  other  problems  luckily.  But  in  any  event,  I'm 
not  sure  whether  there  is  any  bold  language,  short  of  the  standard 
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language.  I  think  there  is  language  typically  on  all  of  these  drugs, 
Tylenol  even,  about  the  utilization  by  children,  meaning  the  dosage 
they  should  have. 

Do  you  not  have — is  there  any  discussion  of  any  language  that 
boldly  talks  about  this  particular  over-the-counter  product  being 
potentially  susceptible  to  abuse?  And  would  you  all  be  opposed  to 
that  or  is  that  something  that — I'm  not  sure  if  the  legislation  has 
that  or  not. 

Mr.  Cope.  To  my  knowledge,  these  three  ingredients  we're  dis- 
cussing are  not  particularly  subject  to  abuse  per  se  like  some  other 
products,  particularly  prescription  drugs.  It's  as  I  said,  it's  more 
their  chemical  transformation  into  methamphetamine  that  is  a  con- 
cern. We  have  checked  that  out  and  we  have  talked  to  experts  in 
the  field.  They  say,  first  of  all,  they  are  not  aware  of  any  significant 
abuse  of  the  products  per  se  because  largely  they  don't  have  the  ca- 
pacity for  abuse. 

Now  you  can  get  stimulate  effect  from  ephedrine  if  you  overdose 
on  it.  You  can  get  the  stimulate  effect,  but  nothing  like  meth- 
amphetamine— they  are  just  different  worlds  apart — just  as  you 
can  get  it  from  caffeine,  and  so  forth.  They  are  central  nervous 
stimulants,  but  they  are  different  worlds  we  are  talking  about. 

So  there  are  instructions  and  warnings  following  FDA  regula- 
tions about  use,  over-use,  keep  out  of  the  reach  of  children.  We 
package  them  in  child-resistant  packaging,  as  you  know.  Is  that  re- 
sponsive to  your  concern? 

Ms.  Jackson  Lee.  It  is  somewhat.  You  answered  that  in  com- 
bination or  that  their  properties  can  ultimately  be  used  to  be 
abused.  So  I  guess  I  was  suggesting  maybe  some  thought  about  a 
language  that  would  presuppose  that  or  at  least  allude  to  that,  so 
that  maybe  parents  would  be  on  notice  that  if  the  youngsters  came 
home  with  huge  packages  of  the  red  box,  so  as  not  to  call  off  a 
product's  name,  that  they  should  be  wary  thereof.  That's  the  in- 
quiry that  I  was  making. 

Mr.  Cope.  I  think  if  they  came  home  with  these  products,  the 
only  concern  I  would  have  as  a  parent,  and  I  am  one,  and  a  grand- 
parent, would  be  what  are  you  doing  with  any  kind  of  drugs.  I  will 
give  you  the  medicine  that  you  are  to  take.  You  are  not  to  take  it. 
I  think  a  parent  should  be  concerned. 

I  doubt  that  a  child  would  have  the  ability  to  chemically  trans- 
form this  over  to  methamphetamine.  So  my  concern  would  be, 
What  are  you  doing  with  medicines?  We  give  you  the  medicines, 
the  doctor  or  we  will  give  you  the  medicines.  I  think  that  would  be 
the  approach  there. 

Mr.  McCOLLUM.  Thank  you,  Ms.  Jackson  Lee. 

We  want  to  thank  the  entire  panel  for  being  with  us  today,  Mr. 
Scheels  and  Mr.  Cope  for  taking  the  time.  We  want  to  produce  a 
product.  I  think  we  will.  We  do  think  you've  made  a  valuable  con- 
tribution. 

This  subcommittee  hearing  is  adjourned. 

[Whereupon,  at  11:52  a.m.  the  subcommittee  was  adjourned.] 
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